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U.S. Customs Service 


Treasury Decisions 


(T.D. 82-162) 
Bonds 


Approval of Carrier’s Bond, Customs Form 3587, Amendment of 
T.D. 81-299 


T.D. 81-299 relating to the temporary approval of the Carrier’s 
Bond of the following principal is hereby amended as necessary to 
show that such bond has been permanently approved as noted 
below. 

Dated: September 1, 1982. 


Effective date of permanent 


Principal authority 


| Aug. 4, 1982 
MariLyn G. Morrison, 
Director, 
Carriers, Drawback & Bonds Division. 


(T.D. 82-163) 
Foreign Currencies—Quarterly List of Rates of Exchange 


List of Buying Rates in U.S. Dollars Based Upon Rates Certified 
to the Secretary of the Treasury by the Federal Reserve Bank of 
New York 


The table below lists rates of exchange, in United States dollars 
for certain foreign currencies, which are based upon rates certified 
to the Secretary of the Treasury by the Federal Reserve of New 
York under provisions of section 522(c), Tariff Act of 1930, as 
amended (31 USC 372(c)), for the information and use of Customs 
officers and others concerned pursuant to Part 159, Subpart C, Cus- 
toms Regulations (19 CFR 159, Subpart C). 

Quarter beginning: July 1, 1982 through September 30, 1982. 
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r US. 


Name of currency | dollars 





1.0201 
057637 
021177 
005774 

‘ e| 777605 

China, P.R. es .| .516582 


af ..| .116959 
Finland a Rass ..| .2113894 
France........ El ..| .146007 
Germany ... ra ..| .404940 
; .169276 
.104493 
pad N/A 
| 1.3925 
.000720 
.003907 
422476 
.020768 
366435 
7412 
.157853 
117578 
011905 
8732 
463822 
.008976 
.048193 


162734 
Switzerland... w| .475624 


Thailand i ...| 043478 
United Kingdom 1.7350 
Venezuela .232802 











(LIQ-03-01 O:C:E) 
Dated: July 1, 1982 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 134 


Proposed Customs Regulations Amendment Relating to Country 
of Origin Marking 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations by establishing certification requirements for importers 
with respect to the marking of the country of origin of certain arti- 
cles which are imported in bulk and repackaged in new containers 
before sale to ultimate purchasers in the United States. This 
change would require importers of such articles to certify at the 
time of entry that the new container will be properly marked to 
indicate the origin of the article, or that the importer will notify 
the subsequent purchaser (other than the ultimate purchaser) or 
repackager that any repacking must be done in conformance with 
the marking requirements. The purpose of the change is to ensure 
that the ultimate purchaser of the article is aware of the country 
of origin of the article. 


DATES: Comments must be received on or before November 9, 1982. 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Anthony L. Piazza, 
Entry Procedures and Penalties Division, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229 (202-566- 
8468). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 304, Tariff Act of 1930, as amended (19 U.S.C. 1304), pro- 
vides that, unless expressly excepted, every article of foreign origin 
3 





4 CUSTOMS 


(or its container) imported into the United States shall be marked 
in a conspicuous place as legibly, indelibly, and permanently as the 
article or container will permit, in such manner as to indicate to 
an ultimate purchaser, the English name of the country of origin of 
the article. 

Section 304(c) provides that any article not marked as required, 
shall be subject to a duty of 10 percent ad valorem, in addition to 
any other duty imposed by law and whether or not the article is 
exempt from the payment of ordinary Customs duties; unless the 
article is exported, destroyed, or marked, under Customs supervi- 
sion. These marking duties cannot be remitted, wholly or in part. 

In addition to the requirement for marking duties under section 
304(c) for a country of origin marking violation, civil penalties may 
be incurred under section 592, Tariff Act of 1930, as amended (19 
U.S.C 1592), for importing merchandise by means of false docu- 
ments; and criminal sanctions may be assessed under 18 U.S.C. 
1001 for presenting false and misrepresented documents to the 
Government in connection with an entry. Further, if merchandise 
released from Customs custody under a bond is found not to be le- 
gally marked, liquidated damages also may be assessed for breach 
of the bond conditions. 

Part 134, Customs Regulations (19 CFR Part 134), sets forth the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304, as well as the consequences and procedures to be followed if 
imported articles are not legally marked. 

Among the exceptions to the country of origin marking require- 
ments are articles which the Secretary of the Treasury, pursuant 
to public notice published in the Treasury Decisions before July 1, 
1939, determined “were imported in substantial quantities during 
the 5-year period immediately preceding January 1, 1937, and were 
not required during such period to be marked to indicate their 
origin * * * (19 U.S.C. 1304(a)(3)(J)). The full list of articles exempt- 
ed from marking requirements under 19 U.S.C. 13804(a)(3)(J) is set 
forth in section 134.33, Customs Regulations (19 CFR 134.33), re- 
ferred to as the “J-list”. While articles on the J-list are excepted 
from country of origin marking, the outermost container in which 
the article ordinarily reaches the ultimate purchaser is required to 
be marked in accordance with 19 U.S.C. 1304(b) and 19 CFR 134.33. 
This requirement also applies to articles incapable of being marked 
(19 U.S.C. 1304(a)(8)A) and 19 CFR 134.32(a)) but whose outermost 
containers will ordinarily reach the ultimate purchaser (19 U.S.C. 
1304(b) and 19 CFR 134.22). 

It is relatively simple for Customs to determine the sufficiency of 
the country of origin marking when the article is imported already 
packaged in the container in which it will ordinarily reach the ulti- 
mate purchaser. However, a problem has arisen concerning steel 
wire rope, rabbit meat, as well as certain other J-list articles, and 
articles incapable of being marked, which are repackaged and sold 
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after importation. In these cases, the outer container in which the 
article is imported is usually marked with the country of origin. 
However, after leaving Customs custody, the importer or a subse- 
quent purchaser (other than the ultimate purchaser) will repack- 
age the article and may not disclose the country of origin marking 
on the new package. 

When these articles are imported in bulk containers, released 
from Customs custody, and later repackaged in new containers, it 
has been Customs policy not to follow them into the domestic 
stream of commerce and require country of origin marking on the 
new containers. From a legal standpoint, Customs (and the Treas- 
ury Department) have taken the position that 19 U.S.C. 1304 ap- 
plies only to articles or their containers at the time of importation. 
If articles incapable of being marked are imported in bulk, and re- 
packaged in the United States, it has been Customs position that 
the law does not give Customs the authority to follow these goods 
into the domestic commerce and require country of origin mark- 
ings on the new containers. From an administrative standpoint, it 
has been determined that the burden of attempting to enforce such 
a marking requirement would place an additional large enforce- 
ment burden on Customs. 

However, this position presumes that the marking is sufficient at 
the time of importation and as the court stated in U.S. Walfson 
Bros. Corp. v. United States, 52 CCPA 46 (1965) at p. 50: “The mark- 
ing at the time of importation was in compliance with the statute 
only if it was such that, under normal conditions in the trade in 
which this merchandise moved, it would reach subtantially all ulti- 
mate purchasers, not just some of them.” Under this reasoning, if 
Customs knows, or has reason to believe, that a number of the im- 
ported articles will be repackaged without country of origin mark- 
ings, then those articles are not properly marked. Although Cus- 
toms recognizes that the container in which the article is imported 
is marked, the statute requires that the marking must indicate the 
country of origin to the ultimate purchaser. Therefore, if Customs 
knows that the article will not reach the ultimate purchaser in the 
container in which it is imported, then Customs cannot find the 
marking of the imported container to satisfy the requirement of 
the statute. 

In such circumstances, Customs proposes to require importers of 
such articles to certify at the time of entry that either the new con- 
tainer will be properly marked to indicate the origin of the articles, 
or that the importer will notify the repackager that any repackag- 
ing must be done in conformance with the marking requirements. 

The purpose of these certification requirements would be to place 
the responsibility on the importer who repackages the articles to 
mark the new container or notify the repackager of the marking 
requirements. Then, if the article reaches the ultimate purchaser 
not properly marked, and it is shown that the importer did not 
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take the proper actions according to his certification, Customs 
could hold the importer liable for liquidated damages under the 
bond and/or a penalty under 19 U.S.C. 1592. 

If, on the other hand, it is shown that the importer did follow 
through on his certification by informing the subsequent purchaser 
of the marking requirements but that the purchaser failed to so 
mark when repackaging, Customs could seek criminal action 
against the repackager under 19 U.S.C. 1304(e). In addition, the cer- 
tification and proof of compliance may also be useful in a civil 
action brought by a domestic interest against a “repackager” under 
15 U.S.C. 1125. 

The effect of this proposal would be to assure that the country of 
origin information reaches the ultimate purchaser so as to enable 
him by an inspection of the marking on the new container to know 
the country of origin of which the articles are a product. In addi- 
tion, it would protect American manufacturers of competing arti- 
cles from unfair competition. 


List oF SUBJECTS IN 19 CFR Part 134 


Customs duties and inspection, imports, importers, labeling, 
packaging and containers. 


PROPOSED AMENDMENT REGULATIONS 


It is proposed to amend section 134.22, Customs Regulations (19 


CFR 134.22), by redesignating paragraph (a) as (a)(1) and by adding 
new paragraphs (a)(2) and (a)(3) to read as follows: 


PART 134—COUNTRY OF ORIGIN MARKING 


SUBPART C—-MARKING OF CONTAINERS OR HOLDERS 


§ 134.22 General rules for marking of containers or holders. 

(a) Contents excepted from marking. 

(1) * * * 

(2) If an article covered by Subpart D is intended to be repacked 
for sale to an ultimate purchaser after its release from Customs 
custody, or if the district director has reason to believe such article 
will be repacked for sale to an ultimate purchaser after its release 
from Customs custody, the importer shall certify to the district di- 
rector having custody of the article that, if the importer does the 
repacking, the outermost container shall be marked to indicate the 
country of origin of the article in accordance with the require- 
ments of this part. Additionally, the importer shall certify that if 
he sells or transfers the imported article to a subsequent purchas- 
er, the importer shall notify such purchaser in writing that the re- 
packing of the article must conform to the requirements of this 
part. This certification shall appear on or be attached to the entry 
summary filed with the district director in substantially the follow- 
ing form: 
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CERTIFICATE OF MARKING BY IMPORTER 


+ , of , hereby certify 
that if the article(s) covered by this entry (entry no. —— dated 
————, is (are) repacked in a new container(s) while still in my 
possession, the new container(s) will indicate the country of origin 
of the article(s) to the ultimate purchaser(s) in accordance with the 
requirements of section 304, Tariff Act of 1930, as amended (19 
U.S.C. 1304), and Part 134, Customs Regulations (19 CFR Part 134). 
Also, I hereby certify that I shall notify the subsequent 
purchaser(s) or repackager(s) at the time of sale or transfer of the 
article(s) covered by this entry, that the outermost container(s) in 
which the article(s) will reach the ultimate purchaser is (are) re- 
quired to be marked with the country of origin in accordance with 
section 304, Tariff Act of 1930, as amended (19 U.S.C. 1804), and 
Part 134, Customs Regulations (19 CFR Part 134). 
Importer 

(3) Penalties. Failure to comply with the certification required in 
subparagraph (2) above may subject the importer to a demand for 
liquidated damages under section 134.54(a) and/or a penalty under 
19 U.S.C. 1592. 


AUTHORITY 


The foregoing amendments are proposed under the authority of 
R.S. 251, as amended (19 U.S.C. 66), sections 304, 624, 46 Stat. 731, 


as amended, 759, (19 U.S.C. 1804, 1624), 77A Stat. 14 (19 U.S.C. 
1202). 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
to 4:30 p.m. at the Regulations Control Branch, Room 2426, Head- 
quarters, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


EXECUTIVE ORDER 12291 


Because this document will not result in a regulation which 
would be a “major” rule as defined by section 1(b) of E.O. 12291, a 
regulatory impact analysis and review as prescribed by section 3 of 
the E.O. is not required. 


REGULATORY FLEXIBILITY ACT 


Customs has determined that an “initial” regulatory flexibility 
analysis will not be necessary in this instance because there is no 


385-176 0 - 82 - 2 
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indication that the proposed amendment will have a significant 
economic impact on a substantial number of small entities. Al- 
though importers of J-list products and other affected products 
may incur some increased costs, there is no indication tuat such 
costs will be significant or that a substantial number of small enti- 
ties will be affected. However, if public comments to this notice 
convince us that there will indeed be a significant economic impact 
on a substantial number of small entities, Customs would then pre- 
pare a “final” regulatory flexibility analysis, as required by the 
Regulatory Flexibility Act. Public comments are especially solicited 
on the effects of the proposed amendment as it relates to costs, 
profitability, and employment for individual small entities in the 
importing community. 


DRAFTING INFORMATION 


The principal author of this document was Jesse V. Vitello, Reg- 
ulations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


WILLIAM VON RaAaps, 
Commissioner of Customs. 


Approved: August 30, 1982. 
RosBert E. Powis, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, Sept. 10, 1982 (47 FR 39866)] 





Recent Unpublished Customs Service 
Decisions 


The following listing of recent administrative decisions issued by 
the U.S. Customs Service is published for the information of Cus- 
toms officers and the importing community. Although the decisions 
are not of sufficient general interest to warrant publication as Cus- 
toms Service Decisions, the listing describes the issues involved and 
is intended to aid Customs officers and concerned members of the 
public in identifying matters of interest which recently have been 
considered by the U.S. Customs Service. Individuals to whom any 
of these decisions would be of interest should read the limitations 
expressed in 19 CFR 177.9%c). 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained through use of the micro- 
fiche facilities in Customs reading rooms or if not available 
through those reading rooms, then it may be obtained upon written 
request to the Office of Regulations and Rulings, Attention: Legal 
Retrieval and Dissemination Branch, Room 2404, U.S. Customs 
Service, 1301 Constitution Avenue, N.W., Washington, D.C. 20229. 
Copies obtained from the Legal Retrieval and Dissemination 
Branch will be made available at a cost to the requester of $0.10 
per page. However, the Customs Service will waive this charge if 
the total number of pages copied is ten or less. 

The microfiche referred to above contains rulings/decisions pub- 
lished or listed in the Customs BULLETIN, many rulings predating 
the establishment of the microfiche system, and other rulings/deci- 
sions issued by the Office of Regulations and Rulings. This micro- 
fiche is available at a cost of $0.15 per sheet of fiche. In addition, a 
keyword index fiche is available at the same cost ($0.15) per sheet 
of fiche. 

It is anticipated that additions to both sets of microfiche will be 
made quarterly. Requests for subscriptions for the microfiche 
should be directed to the Legal Retrieval and Dissemination 
Branch. Subscribers will automatically receive updates as they are 
issued and will be billed accordingly. 


Dated: September 8, 1982. 
B. JAMES FRITz, 
Director, Regulations Control 
and Disclosure Law Division. 
‘ 9 
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Date Number Issue 





08-10-82 105411 Vessels: Evidentiary requirements governing the remis- 
sion of duty under 19 U.S.C. 1466(d)\(1) 

08-13-82 105475 Vessels: Replacement parts installed at a foreign port 
must be identical or same parts installed prior to a 
voyage to qualify for remission as a casualty under 19 
U.S.C. 1466 

08-11-82 105546 Instruments of International Traffic: Plywood tops and 
bottoms utilized in the shipment of paper mill headers 
are similar to skids and qualify as instruments of 
international traffic under section 10.41a, Customs Reg- 
ulations 

08-23-82 105573 Vessels: Decision on the dutiability of foreign shipyard 
warranty repairs withheld under section 177.7(b), Cus- 
toms Regulations 

08-20-82 105734 Vessels: An American-made helicopter utilized in oper- 
ations of an American-flag tuna fishing boat is a “civil 
aircraft” within statutory definition and is exempt 
from duty for foreign repairs under 19 U.S.C. 1466(f) 

08-12-82 105749 Vessels: Coastwise trade implications of contemplated use 
of a schooner engaged in training of students and 
cadets, oceanographic research, exploration, scientific 
study, display and operation as a museum or exhibit 
and participation in celebrations and festivals (46 
U.S.C. 289 and 46 U.S.C. 883) 

08-11-82 105759 Vessels: A foreign-flag vessel may be used to store grain if 
the grain is unladen at point in U.S. where laden. If 
unladen at another point in U.S., even a point in port 
of lading, a violation of 46 U.S.C. 883 occurs 

08-18-82 105763 Vessels: A foreign-flag tug, even though owned by the 
navy of a foreign government, can not tow a U.S.-flag 
barge between coastwise points without violating 46 
U.S.C. 316(a) 

08-05-82 542885 Transaction Value: Pursuant to section 402(b\(4\(A), Trade 
Agreements Act of 1979, a discount to compensate for 
defective merchandise is not part of the transaction 
value 








Decisions of the United States 
Court 
of Customs and Patent 
Appeals 


(Appeal No. 82-7) 


GENERAL Motors CoRPORATION v. UNITED STATES INTERNATIONAL 
TRADE COMMISSION AND KUHLMAN CORPORATION 


1. FINAL DETERMINATION OF ITC—VALIDITY OF PATENTS UNDER 19 
USC 13837 INVESTIGATION OF SPRINGS USED IN ASSEMBLIES 
FOR AUTOMATIC TRANSMISSIONS. 


Final determinations of International Trade Commission with re- 
spect to validity of certain patents in investigation conducted under 
19 USC 1337 which found unfair methods of competition in the im- 
portation of certain spring assemblies used in automatic transmis- 
sions for automobiles affirmed. 


2. STANDARD FOR REVIEW—“SUBSTANTIAL EVIDENCE” TEST. 
“Substantial evidence” test is standard for review with respect to 
factual determinations made by International Trade Commission 
but not all issues concerning patent validity are merely questions 
of fact. 
3. Ip.—Osviousness As A LEGAL CONCLUSION. 
Obviousness is a legal conclusion based on factual determina- 
tions. 
4. Ip —BURDEN ON Party ASSERTING INVALIDITY. 
A patent shall be presumed valid and the burden of persuasion is 
and always remains on the party asserting invalidity. 
5. Ip.—Prior ART WITHIN MEANING OF STATUTE. 


In contrast to the question of what the prior art teaches (i.e., its 
scope and content), what constitutes prior art within the meaning 
of the statute is a question of law. 


11 
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6. Ip.—SyNERGISTIC EFFECT. 


Court rejects that spring assembly must have been obvious since 
no synergistic effect (i.e., end result) was claimed. Such require- 
ment would focus solely on the product created rather than on the 


obviousness or nonobviousness of its creation, as required under 35 
USC 103. 


1. aD. 


Failure of prior art to reflect an appreciation that a secure at- 
tachment can be achieved with no more than one turn leads to the 
conclusion that the claimed spring assembly would not have been 
obvious. 


8. Best Mo0E—ORDINARY SKILL IN THE ART. 


Charge of failure to disclose best mode is not supported where 
problem, if any, in practising invention was easily recognizable and 
correctable by one of ordinary skill in the art. 


9. Ib. 


It does not follow that if one of skill in the art could correct any 
spring leaning problem, the invention as a whole must have been 
obvious. 


F. 2d 


GENERAL Motors CORPORATION, APPELLANT v. UNITED STATES IN- 
TERNATIONAL TRADE COMMISSION AND KUHLMAN CORPORATION, 
APPELLEES 


No. 82-7 


United States Court of Customs and Patent Appeals, September 
3, 1982, Appeal from United States Court of International Trade. 

[Affirmed] 

George E. Frost, Frederick M. Ritchie, of Detroit, MI, attorneys for appellant. 

Michael H. Stein, Jane Katherine Albrecht, of Washington, D.C., attorneys for ap- 
pellee ITC. 

William L. Anthony, Richard A. Walker, and John C. Demeter, of Birmingham, 
MI, attorneys for appellee Kuhlman. 


{Oral argument on June 2, 1982 by George E. Frost for appellant, Jane Katherine 
Albrecht for appellee ITC, and William L. Anthony for appellee Kuhlman.] 

Before Markey, Chief Judge, BALDWIN, MILLER, and Nigs, Asso- 
ciate Judges, FRIEDMAN, Chief Judge. 


NiEs, Judge. 

[1] This appeal is from the final determinations of the Interna- 
tional Trade Commission (Commission) with respect to the validity 
of certain patents in an investigation conducted under 19 USC 
1337! in which the Commission found unfair methods of competi- 


119 USC 1337(a) provides: 


Continued 
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tion in the importation of certain spring assemblies used in auto- 
matic transmissions for automobiles.” 

The exclusion order based on this determination, which was en- 
tered by the Commission on August 10, 1981, and amended August 
19, 1981, prevents appellant from importing such products from its 
regular Canadian supplier unless licensed by Kuhlman Corporation 
(Kuhlman), the owner of U.S. Letters Patent 3,782,708 (‘708 patent), 
covering the spring assembly, and 3,866,287 (287 patent), covering 
the method of its manufacture. Appellant asserts that the patents 
on which the exclusion order is based are invalid and that the 
Commission’s final determinations are, therefore, erroneous. We 
affirm. 


BACKGROUND 


Kuhlman is the record owner of the subject patents. The named 
inventors, Messrs. Dulude and Winbigler, are employees of Kuhl- 
man or its Quality Spring division. On December 1, 1971, Dulude 
and Winbigler applied for a patent for “Spring Assembly and 
Methods and Machines for the Manufacture Thereof.’ As a result 
of a requirement made by the examiner during the prosecution of 
the application, a divisional application was filed on February 13, 
1973, for “Methods for the Manufacture of Spring Assemblies.” The 
‘108 patent issued January 1, 1974, on the original application and 
contains claims directed solely to a spring assembly apparatus. 
Claim 1 is representative: 


A spring assembly comprising a sheet metal stamping in- 
cluding an annular base portion and a plurality of protuber- 
ances formed integrally on said base portion and circumferen- 
tially spaced around said annular base portion and projecting 
in one direction therefrom, and a plurality of compression coil 
springs individually having a portion of one turn secured by 
each of said protuberances to said annular base portion, said 
one turn being unground and of uniform cross-sectional mate- 
rial, all other turns of each of said springs being spaced from 
said base portion, all portions of said springs other than said 
one turn lying in their free unconstrainted positions, said 
springs projecting in substantial parallelism with one another 
from said base portion in said one direction. 

The ‘287 patent issued February 18, 1975, on the divisional appli- 
cation and contains claims directed solely to the method of making 
the ‘708 patent’s spring assemblies. The disclosures in the two pat- 
ents are identical except for the claims. Fig. 2 and Fig. 3, shown 


(a) Unfair methods of competition declared unlawful. 

Unfair methods of competition and unfair acts in the importation of articles into the United States, 
or in their sale by the owner, importer, consignee, or agent of either, the effect or tendency of which is 
to destroy or substantially injure an industry, efficiently and economically operated, in the United 
States, or to prevent the estebibchenat of such an industry, or to restrain or monopolize trade and com- 
merce in the United States, are declared unlawful, and when found by the President to exist shall be 
dealt with, in addition to any other provisions of law, as hereinafter provided. 

2 Investigation No. 337-TA-88 entitled “Certain Spring Assemblies and Components Thereof, and Methods for 
Their Manufacture.” 
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below, illustrate the format of the claimed spring assembly and a 
cross-section of a protuberance which secures no more than one 
bottom turn of a spring, respectively: 


In 1969, General Motors (GM) used helical springs in the clutch 
assemblies of some of its transmissions. The springs for some 
clutches were assembled by hand; others were assembled by auto- 
matic spring feeders before they were secured in place in the 
clutch. Assembly of the springs by hand often resulted in the tan- 
gling of many of the springs. As illustrated below, the springs were 
placed over bosses 18 on piston 16. They were then carried on a jig- 
gling conveyor, and because they were not secured, frequently fell 
out of position before they were finally secured in place in the 
clutch by stamping 14. 
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Assembly of the springs required high labor costs to assure that 
all the springs in each assembly reached the clutch, and a large 
number of tangled springs were lost as scrap. Several GM employ- 
ees suggested that the springs be preassembled on the stamping, so 
that they would not become tangled and would remain in position 
until they were secured in the clutch assembly. 

In late 1970, Mr. Kruse, an engineer at GM’s Chevrolet-Parma 
plant, built a model spring assembly by securing the springs to a 
base with epoxy. This model (Kruse epoxy model) shows the format 
of the patented spring assembly. 

On February 3, 1971, Mr. Kruse submitted a “methods improve- 
ments proposal” to attach springs to a spring retainer. He suggest- 
ed three possible methods of attaching the springs to the stamping: 
(1) gluing, (2) brazing, or (3) “making projections on retainer which 
capture spring.” The latter suggestion consisted of forming a protu- 
berance over which the spring would be forced and held in place by 
friction. This friction fit concept was rejected because it would re- 
quire too close a tolerance and more metal than could be sacrificed 
from the metal stamping. 

On February 24, 1971, Mr. Dooley, a buyer from GM’s Chevrolet- 
Parma plant, showed the Kruse epoxy model to coinventor Dulude 
and discussed three possible ways to make the spring assembly: (1) 
welding, (2) adhesive bonding, and (8) the above-described friction 
fit.* 

It is not clear whether Dooley indicated that these methods of at- 
tachment were tried by GM but did not work, or whether he sug- 
gested them as ways that could be pursued. We agree with the 


* The Kruse epoxy model and the Dooley/Dulude disclosures are collectively referred to herein as the “Dooley 
disclosures”. 
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Commission that it seems unlikely that Dooley told Dulude that 
the three suggested methods would work, because he was aware 
that GM had considered them and had not produced a usable 
spring assembly. 

In any event, Dulude decided that he would form open protuber- 
ances on which the springs would be placed and would expand the 
protruded metal by using a punch in order to stake or grip the 
springs. Dulude discussed this idea with coinventor Winbigler, who 
immediately went to work on the project. 

After about two weeks, a few hand-made prototypes were made. 
Several different types of staking tools were tried. On the first 
models, the springs had to be straightened by hand. 

In March 1971, Dulude showed a prototype of the spring assem- 
bly to Dooley, who was impressed with it. Dooley said that he 
thought that it would save GM the cost of making cast bosses on 
the piston. The concept quickly was accepted for use in some GM 
transmissions. 

After many months, Dulude and Winbigler developed a process 
for mass producing these spring assemblies (the process patented in 
the ‘287 patent), and began selling them to GM in 1971. 

In 1977, P. J. Wallbank Co., Ltd., of Canada (Wallbank) entered 
the U.S. market selling spring assemblies identical to those being 
marketed by Kuhlman. On June 23, 1980, Kuhlman filed a com- 
plaint with the Commission alleging a violation of 19 USC 1337 in 
that Wallbank’s importation and sale of spring assemblies was un- 
authorized, the spring assemblies infringed claims 1, 2 and 7-11 of 
the ‘708 patent, and the spring assemblies were made by a process 
which, if practiced in the United States, would infringe certain 
claims of the ‘287 patent. 

On August 8, 1980, the Commission issued a notice of investiga- 
tion naming as respondents Wallbank, Ford Motor Co. (Ford), and 
GM. 46 Fed. Reg. 7106 (1980). 


Before the administrative law judge (ALJ) respondents took the 
position that the claims of both patents asserted by Kuhlman 
would have been obvious in view of the prior art and, therefore, 
were invalid under 35 USC 103.‘ Invalidity was also asserted on the 
basis that Dulude and Winbigler failed to disclose their best mode 
of carrying out the invention in contravention of the first para- 
graph of 35 USC 112.5 


*35 USC 103 provides: 

A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art 
are such that the subject matter as a whole would have been obvious at the time the invention was made to 
a person having ordinary skill in the art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

535 USC 112, first paragraph, provides: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art 
to which it pertains, or with which it is most nearly connected, to make and use the same, and shall set 
forth the best mode contemplated by the inventor of carrying out his invention. [Emphasis added.]} 
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Upon completion of the investigation, the ALJ recommended the 
Commission find no violation based on the claims of the ‘708 patent 
which she considered invalid over the prior art. The ALJ did, how- 
ever, recommend that a violation be found on the basis that certain 
claims of the ‘287 patent, which she considered valid, would be in- 
fringed by Wallbank’s process of manufacturing spring assemblies 
if practiced in the United States. 

The ALJ rejected respondent’s position regarding the patentee’s 
failure to disclose the best mode of practicing the invention as re- 
quired by § 112. 

The Commission rejected the ALJ’s finding that the '708 patent 
was invalid over the prior art but otherwise adopted her recom- 
mendations (except in particulars not relevant here). The Commis- 
sion thereupon entered the subject exclusion order, which became 
final for purposes of appeal on October 10, 1981, and which pro- 
vides that assemblies either infringing claims 1, 2, or 7-11 of the 
‘108 patent or made by processes claimed in the ‘287 patent are ex- 
cluded from importation into the United States except under li- 
cense from Kuhlman. 

Only GM appeals, renewing its challenge to the validity of the 
‘708 patent under § 103 and to both patents under § 112, but not 
otherwise attacking the order entered by the Commission. 


Opinion 
Standard for Review 


As pointed out in the Commission’s brief, this is the first appeal 
to raise a question of the standard for review of Commission deter- 
minations concerning validity of a U.S. patent since the amend- 
ment of 19 USC 13837(c) by the Customs Courts Act of 1980, P.L. 96- 
417, § 604, 94 Stat. 1744.6 The Commission argues that, in view of 
the amendment, “the appropriate standard of review for the issues 
presented in this appeal is substantial evidence.” 

In Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 619-20 
(1966), the Supreme Court provided the following exposition of the 
“substantial evidence” test: 


We have defined “substantial evidence” as “such relevant 
evidence as a reasonable mind might accept as adequate to 
support a conclusion.” 


® By this amendment 19 USC 1337(c) was revised to read: 

Any person adversely affected by a final determination of the Commission under subsection (d), (e), or (f) 
[of this section] m 7 appeal such determination to the United States Court of Customs and Patent Appeals 
for review in accordance with chapter 7 of Title 5. 

The relevant portion of Title 5, 5 USC 706(2XE) provides: 

To the extent necessary to decision and when presented, the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicabil- 
ity of the terms of an agency action. The reviewing court shall— 


(2) Hold unlawful and set aside agency action, findings, and conclusions found to be 


(E) Unsupported i: substantial iichliias'' in a case uit to sections 556 a 557 of this title [5 USC 
§§ 556 and 557] or otherwise reviewed on the record of an agency hearing provided by statute * * * 
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Consolidated Edison Co. v. Labor Board, 305 U.S. 197, 229 
[1938]. “{I]t must be enough to justify, if the trial were to a 
jury, a refusal to direct a verdict when the conclusion sought 
to be drawn from it is one of fact for the jury.” Labor Board v. 
Columbian Enameling & Stamping Co., 306 U.S. 292, 300 
[1939]. This is something less than the weight of the evidence, 
and the possibility of drawing two inconsistent conclusions 
from the evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence. [Foot- 
note omitted.] 


[2] While we agree with the Commission’s position that factual 
determinations must be reviewed under this standard, we do not 
agree that all issues presented in this appeal are merely questions 
of fact. 

[3] In Stevenson v. USITC, 67 CCPA 109, 112, 612 F.2d 546, 549, 
204 USPQ 276, 279 (1979), this court stated: 


Obviousness is a legal conclusion based on factual evidence, 
Graham v. John Deere Co., [883 U.S. 1 (1966)], * * * and not a 
factual determination. 


The factual determinations from which to draw the conclusion of 
obviousness were set out by the Supreme Court in Graham v. John 
Deere Co., 383 U.S. 1, 17 (1966): 


Under § 103, the scope and content of the prior art are to be 
determined; differences between the prior art and the claims 
at issue are to be ascertained; and the level of ordinary skill in 
the pertinent art are resolved. 

These parameters provide guidelines but, nevertheless, leave dif- 
ficult questions to be resolved by appellate courts on the more pre- 
cise boundaries, as indicated by several recent decisions involving 
appeals from jury trials in patent cases where the same standard 
must be applied.” However, the task here is not so difficult. We are 
in entire agreement with the Commission’s factual determinations 
and with its conclusions that the subject patents have not been 
proved invalid. 


The Prior Art 


The prior art references on which GM relies to show obviousness 
of the spring assembly in the ’708 patent are U.S. Patent No. 
3,122,829 to Schaad and certain Delco-Moraine Brake Expander 
Springs (D-M Spring),* both of which had been considered by the 
examiner, and the Dooley disclosures, which were not.® 

The Schaad patent discloses a plurality of conical springs for use 
in automobile seat cushions. The bottom 1% turns (dead turns) of 


7 See, e.g., Dual Mfg. & Eng. Inc. v. Burris Ind. Inc., 619 F.2d 660, 205 USPQ 1157 (CA 7) (In Banc), cert. denied, 
449 U.S. 870 (1980). 

*The D-M spring is a collective reference to several types of springs used in the Delco-Moraine Brake assem- 
bly. However, they are virtually identical and GM does not assert them separately. 

° While GM injects overtones of fraud in the patentees’ failure to bring the Dooley disclosures to the attention 
of the examiner, this attack is not further developed. 
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each spring are securely staked to a metal pan by sliding the dead 
turns over a protuberance stamped in the pan and bending or 
crimping the entire rim portion of the protuberance over the dead 
turns (360° stake), thus: 


[The dead turns comprise cross-sections B, C, and D.] 


The springs are held in substantial parallelism by a cover plate 
(marked as 10) with preformed channels into which the tops of the 
springs are fitted. The dead turns are wasted turns of the spring 
because they serve only to allow attachment of the spring to the 
pan and, being restrained, perform no spring functions (e.g., bend- 
ing, twisting, etc.). In contrast, the subject invention reduces the 
number of useless dead turns while maintaining a secure attach- 
ment and does not require a plate comparable to cover plate 10 to 
achieve parallelism. 

The D-M spring, a single spring for use in a brake assembly, has 
only one dead turn held to a sheet metal seat by means of staking. 
Unlike the Schaad patent, the attachment is not a 360° stake but is 
accomplished by bending the metal over at four discrete points 
around the periphery of the protuberance, thus: 





COURT OF CUSTOMS AND PATENT APPEALS 


- 


Sistorsicn forms lis 
ssappiag spriag 


A secure attachment is not required or achieved in the D-M 
spring. The sheet metal seat must only be temporarily held to the 
spring until the entire spring/seat apparatus is placed in a brake 


assembly. The brake assembly captures the spring/seat apparatus, 
thereby holding the seat against the spring at all times. 

Secure attachment was necessary in the GM transmission, and 
the Dulude solution to the problem not only achieved this objective 
but also resulted in cost savings. As stated by the Commission: 


Under the GM specifications, the springs had to be so secure- 
ly attached that they could survive a 90-degree bend in any di- 
rection when a load was applied to the unattached end of the 
coil. The springs had to be relatively straight, i.e., perpendicu- 
lar to the base. If the springs were securely attached to the 
base, the expensive cast bosses on the transmission which for- 
merly had held the springs in the clutch could be eliminated, 
thereby effecting a cost saving. Thus, ideally, the attachment 
not only had to be secure enough to keep the spring in place 
until assembled, but also had to last the life of the transmis- 
sion. [Footnote omitted. ] 

Because the Dooley disclosures did not solve GM’s various objec- 
tives, the Commission considered them to be non-functional con- 
cepts and no more than the “format” of the desired spring assem- 
bly. Accordingly, in the Commission’s view, the Dooley disclosures 
were not “prior art.”” The Commission did, however, consider them 
to be “indicative of the level of skill in the art.” 
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GM argues that if the Dooley disclosures had been treated as 
“prior art” within the meaning of the statute,’° the Commission 
could not have ignored them in reaching its conclusion on the issue 
of obviousness, nor supported its decision by reliance on the pre- 
sumption of the patent’s validity. Both contentions must fail. 

[4] Contrary to GM’s interpretation of the effect of the statutory 
presumption of validity, 35 USC 282, it is well settled in this court 
that “a patent shall be presumed valid and the burden of persua- 
sion is and always will remain on the party asserting invalid- 
ity * * *.” Stevenson v. USITC, supra at 115, 612 F.2d at 551, 204 
USPQ at 281, citing Solder Removal Co. v. USITC, supra. 

Moreover, not only did the Commission in fact consider the sub- 
stance of these disclosures in reaching its conclusions, but also 
found them not to be as pertinent as the Schaad patent, a view we 
share. The Schaad patent teaches a number of the essential ele- 
ments of the claimed invention, whereas the Dooley disclosures 
conveyed no more than “the way the thing should look,’”’ which the 
Commission deemed, in any event, would have been obvious to 
those skilled in the art. 

Denominating the Dooley disclosures as “prior art’’ would not 
change these conclusions. 


Obviousness 


The ALJ concluded that Dulude and Winbigler’s invention re- 
sided in securely attaching a plurality of springs by staking no 
more than one dead turn. Because nothing in the prior art suggest- 
ed this could be done, the ALJ found the invention “not obvious” 
but found the claims to be overly broad, because the claims were 
not limited to staking as the means for securing the springs to the 
plate. In the ALJ’s view: 


* * * the claims are broader than the invention. A claim can 
distinctly claim an invention broader than the specific embodi- 
ment of the invention disclosed in the specification, but it 
cannot be broader than what the applicants invented. In the 
instant case, the claims are so broad that any minor differ- 
ences between the claims and the prior art would have been 
obvious to a hypothetical person with ordinary skill in the per- 
tinent art at the time the invention was made, because the 
claims merely combine well known elements of the prior art. 


* * * * * * * 


* * * In the instant case, no synergistic effect is claimed. The 
combination of known elements covered by the broad claims of 
the ’708 patent would have been obvious to one with ordinary 
skill in the art. 


©In contrast to the question of what the prior art teaches (i.e., its scope and content), what constitutes prior 
art within the meaning of the statute is a question of law. Jn re Schoenewaldt, 52 CCPA 1258, 343 F.2d 1000, 145 
USPQ 289 (1965) 
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The Commission rejected this “overbreadth” analysis concluding 
that the claims are expressly limited to only one turn and to being 
secured by the claimed protuberances. This pair of limitations is 
not taught or suggested by the prior art. Therefore, we agree with 
the Commission that “what was necessary to construct a functional 
version of the needed format [spring assembly] would not have 
been obvious to one of ordinary skill” (emphasis in original). 

Thus, because the Commission looked for specific language in the 
claims setting forth structural limitations, the Commission can not 
be said to have endorsed claims to vague “end result functional fea- 
tures” which would be disapproved under GM’s interpretation of 
Hotchkiss v. Greenwood, 52 U.S. (11 How.) 248 (1850). 

[6] Incongruously, GM endorses the ALJ’s position that since no 
synergistic effect (i.e., end result) is claimed, the subject spring as- 
sembly must have been obvious. Under this standard, which we 
reject, one would focus solely on the product created rather than 
on the obviousness or nonobviousness of its creation, as required 
under § 103. 

[7] In view of the foregoing, we agree with the Commission that 
the claims are not overbroad and that the failure of the prior art to 
reflect an appreciation that a secure attachment can be achieved 
with no more than one turn leads to the conclusion that the 
claimed spring assembly of the ‘708 patent would not have been ob- 
vious. !! 


Best Mode 


GM asserts that both the ‘708 and ‘287 patents are invalid under 
§ 112 because they do not disclose a “spring leaning” problem and 
its solution, said to be part of the inventors’ best mode of practicing 
the invention which, as claimed, requires springs “projecting in 
substantial parallelism.” 

It is correct that Dulude and Winbigler encountered a problem 
with springs leaning in various directions after being secured by 
their staking method. However, after the shape of the assembly 
punch, the shape of the extrusion, and other disclosed variables 
were optimized to result in a secure attachment of a portion of only 
one turn, Winbigler determined that the lean of the springs was 
“in a predictable direction relative to the cutoff of the end turn, or 
relative to their angular orientation at the time they were attached 
to the stamping.”’ The evidence shows that once the lean was found 
to be predictable, it was readily corrected with a minor adjustment 
to the coiler machine. 

[8] GM contends that the leaning problem was not obvious to one 
of skill in the art and failure to at least disclose the problem 


‘We find it unnecessary to consider appellant’s challenges to the statements in appellee’s brief with respect 
to the probativeness of appellee’s evidence of commercial success, prior failures by others and the like. GM does 
not challenge the weight which the Commission gave to the evidence. Indeed, GM states that the Commission 
“wisely gave” the events “the matter-of-fact treatment they deserve.” 
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known to exist, no matter how easily it might be solved, constitutes 
a failure to disclose one’s best mode of practicing the invention. 
However, the evidence introduced by GM does not “tend to show 
that the quality of [the disclosures] is so poor as to effectively 
result in [accidental or intentional] concealment [of the best 
mode].” Jn re Sherwood, 613 F.2d 809, 816, 204 USPQ 537, 544 
(CCPA 1980), cert. denied, 450 U.S. 994 (1981). There is no evidence 
that the spring leaning problem was intentionally left out of the 
patent disclosures and none to counter Winbigler’s testimony that, 
if such lean occurs, one of ordinary skill in the art would easily 
recognize that it is predictable and would know how to correct it. 
Moreover, the Commission determined that lean is not a necessary 
consequence of practicing the invention, relying on the ALJ’s find- 
ing that Wallbank’s infringing process did not encounter any 
spring leaning problem. GM has not shown any error in this find- 
ing. 

[9] Finally, we do not agree with GM’s argument that the Com- 
mission applied one standard of level of skill in the art when con- 
sidering § 103, and another under § 112. It does not follow that if 
one of skill in the art could correct any spring leaning problem, the 
invention as a whole must have been obvious. 


Conclusion 


The final determinations of the Commission are affirmed. 


No. 82-9 
THE UNITED StTaTES v. UNIROYAL, INC. 


1. JUDGMENT OF U.S. CourT oF INTERNATIONAL TRADE THAT IT 
Hap JURISDICTION To HEAR CHALLENGE TO CUSTOMS SERVICE 
RULING REVERSED AND REMANDED 

Judgment of the United States Court of International Trade that 
it had jurisdiction under 28 USC 1581(i) to hear plaintiffs chal- 
lenge to a Customs Service ruling under 19 CFR 177.11, absent 
plaintiffs availing itself of meaningful administrative review via 
the filing of a protest, is reversed and remanded. 


2. LEGISLATIVE History oF Customs Court Act or 1980—CIT Jvu- 
RISDICTION OvER APPEALS CONCERNING COMPLETED TRANSAC- 
TIONS 

The legislative history of the Customs Courts Act of 1980 demon- 
strates that Congress did not intend the Court of International 

Trade to have jurisdiction over appeals concerning completed 

transactions when the appellant had failed to utilize an avenue for 

effective protest before the Customs Service. 


3. Ip.—28 USC 1581(ij)—ADMINISTRATIVE REVIEW 


Congress did not intend that 28 USC 1581(i) be used generally to 
bypass administrative review by protest. 
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United States Court of Customs and Patent Appeals, September 
2, 1982, Appeal from United States Court of International Trade. 


[Reversed and Remanded] 


J. Paul McGrath, Asst. Attorney General, David M. Cohen, Director, Joseph I. 
Liebman, Attorney-in-Charge, and Barbara M. Epstein, of New York, NY, attorneys 
for appellant. 

Andrew P. Vance and Richard Haroian, of New York, NY, attorneys for appellee. 


[Oral argument on June 2, 1982 by David M. Cohen for appellant and Andrew P. 
Vance for appellee.] 

Before, MarkKEy, Chief Judge, RicH, BALDWIN, MILLER, and NIEs, 
Associate Judges. 


BALDWIN, Judge. 

This is an interlocutory appeal from a judgment of the United 
States Court of International Trade, 2 CIT —, 529 F. Supp. 661 
(1981), in which the Court of International Trade denied a motion 
to dismiss an action challenging a Customs Service ruling issued in 
response to a request by Uniroyal for internal advice under 19 CFR 
177.11.! The Court of International Trade, at the government’s re- 
quest, certified the issue of whether it had subject matter jurisdic- 
tion in this case. We reverse and remand, with instructions to dis- 
miss for lack of jurisdiction. 


BACKGROUND 


Uniroyal, an importer of leather uppers and rubber soles for 
shoes, received six “Notices of Redelivery,” ? all dated before April 
29, 1980, each concerning a separate entry of merchandise made 
between January and April of 1980. On March 4, 1980, ten days 
after the date of the third such notice, Uniroyal filed a “request for 
internal advice” under 19 CFR 177.11 with the Regional Commis- 
sioner of Customs, New York. Uniroyal urged that the imported 
shoe parts in question need not be marked with the country of 
origin (Indonesia), because the “ultimate purchaser” exception of 
19 USC 1304 applied.* Until Headquarters Customs rejected Uni- 


‘19 CFR 177.11(a) states, inter alia, that “(a)dvice or guidance as to the interpretation or proper application of 
the Customs or related laws with respect to a specific Customs transaction may be requested by Customs Service 
field offices from the Headquarters Office at any time whether the transaction is prospective, current, or com- 
pleted.” 

219 CFR 134.51(a) provides: 

(a) Notice to mark or redeliver. When articles or containers are found upon examination not to be legally 
marked, the district director shall notify the importer on Customs Form 4647 to arrange with the district 
director’s office to properly mark the article or containers, or to return all released articles to Customs cus- 
tody for marking, exportation, or destruction. 

*The relevant portions of § 1304 read as follows: 

(a) Except as hereinafter provided, every article of foreign origin (or its container, as provided in subsec- 
tion (b) thereof) imported into the United States shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or container) will permit in such manner as to indicate to an 


Continued 
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royal’s argument some 16 months later, in a ruling dated July 2, 
1981, appellant apparently took no further action regarding the in- 
volved Notices of Redelivery. 


PROCEEDINGS IN THE TRIAL COURT 


After receiving the adverse ruling, Uniroyal brought an action in 
the Court of International Trade for declaratory and injunctive 
relief, alleging that Customs Headquarters had erred in requiring 
that the imported uppers and soles carry “Made in Indonesia” 
markings. In its complaint, Uniroyal stated that the trial court had 
exclusive jurisdiction “by virtue of the provisions of 28 U.S.C. 
1581(i).” * The government, however, argued that demands for rede- 
livery were protestable during the relevant time period,* and that, 
consequently, Uniroyal was restricted to the filing of a protest (and 
the appeal from a denial of such a protest) as the means for invok- 
ing the jurisdiction of the Court of International Trade under 28 
USC 1581(a).6 Therefore, the government moved to dismiss the 
action for lack of jurisdiction, Uniroyal having filed no protest. 

The trial court, while agreeing with the government that the de- 
mands for redelivery had been protestable, cited Wear Me Apparel 
Corp. v. United States, 1 CIT —, —, 511 F. Supp. 814, 817 (1981), for 
the proposition that § 1581(i), unlike § 1581(a), does not require the 
filing and denial of a protest as a prerequisite for the trial court’s 
exercising its jurisdiction. Moreover, the trial court characterized 


the filing of a protest by Uniroyal as “purposeless” in light of the 
extant ruling under 19 CFR 177.11. Hence, Uniroyal was not re- 
quired to exhaust administrative remedies in satisfaction of 28 
USC 26387(d).7 Accordingly, the trial court denied the motion to dis- 
miss, but on reconsideration granted the government’s request that 


ultimate purchaser in the United States the English name of the country of origin of the article. The Secre- 
tary of the Treasury may by regulations—— 

(3) Authorize the exception of any article from the requirements of markings if—— 

(H) An ultimate purchaser, by reason of the character of such article or by reason of the circum- 
stances of its importation, must necessarily know the country of origin of such article even though it is 
not marked to indicate its origin. 

*28 USC 1581(i) provides: 

(i) In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a)-(h) of 
this section and subject to the exception set forth in subsection (j) of this section, the Court of International 
Trade shall have exclusive jurisdiction of any civil action commenced against the United States, its agen- 
cies, or its officers, that arises out of any law of the United States providing for— 

(i) Revenue from imports or tonnage; 

(2) Tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the 
raising of revenue; 

(3) Embargoes or other quantitative restrictions on the importation of merchandise for reasons other 
than the protection of the public health or safety; or 

(4) Administration and enforcement with respect to the matters referred to in paragraphs (1)(3) of 
this subsection and subsections (a)-(h) of this section. 

5 When the demands for redelivery at issue were made, 19 USC 1514(a) (1979) did not specifically include such 
demands among the Customs Service decisions that were final unless subject to a timely protest. But see Wear 
Me apparel Corp. v. United States, 1 CIT USC, Slip Op. 80-13 (Dec. 15, 1980) (demands for redelivery deemed indis- 
tinguishable from protestable decisions to exclude merchandise from entry). However, effective November 1, 
1980, § 1514(aX4) expressly provided for the protest of “‘a demand for redelivery to customs custody under any 
provision of the customs laws.” 19 USC 1514(aX4) (1980). 

®19 USC 1581(a) provides that: 

(a) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to 
contest the denial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930. 

7Section 2637(d) (1980) states that “{iJn any action not specified in this section, the Court of International 
Trade shall, where appropriate, require the exhaustion of administrative remedies.” 
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the jurisdiction issue be certified here for interlocutory appeal pur- 
suant to 28 USC 1541(b). 


OPINION 


[1] Since we hold that the trial court lacked jurisdiction, regard- 
less of whether demands for redelivery per se were protestable 
prior to the 1980 amendment of 19 USC 1514(a)\(4), we will initially 
adopt, for exposition purposes, Uniroyal’s position that such de- 
mands in fact were not protestable under the old law.* From this 
premise, we conclude upon review of the legislative history of 28 
USC 1581 that Uniroyal cannot obtain judicial review regarding 
the six completed import transactions, since a protest-related 
review procedure remains available for resolving the marking 
issue. In addition, we conclude that Uniroyal has not invoked the 
jurisdiction of the Court of the International Trade with regard to 
prospective importations of similar merchandise. 


RELIEF SOUGHT BY UNIROYAL 


Uniroyal’s concern over the impact of the “internal advice” 
ruling on its rights and liabilities takes two forms. First, Uniroyal 
fears that, at some time in the future, it will be subject to marking 
duties, liquidated damages, and, perhaps, a penalty under 19 USC 
1592, all stemming from the import transactions already complet- 
ed. Second, Uniroyal is concerned about the fate of current and 
planned shipments of unmarked uppers and soles, in light of the 
implication of the Customs Headquarters ruling that such ship- 
ments may be barred from entry. 


Uniroyal concedes that it could address the marking issue in a 
protest, should the Customs Service assess marking duties or liqui- 
dated damages as a result of Uniroyal’s failure to redeliver the un- 
marked merchandise, and that an appeal of a denial of such a pro- 
test could then be effected under 28 USC 1581(a).° However, Uni- 
royal argues that “an ‘action concerning the propriety of requiring 
country of origin marking is encompassed within the broad juris- 
dictional parameters” of § 1581(i), thereby allowing the Court of In- 
ternational Trade to exercise its discretionary authority under 28 
USC 2643(c)\(1) to grant Uniroyal declaratory relief from any fur- 


®See note 16 and accompanying text infra. The question of whether demands for redelivery were protestable 
prior to November 1, 1980, is not easily resolved. The Court of International Trade has concluded that they 
were, reasoning that a demand for redelivery is really no different than a protestable decision to exclude mer- 
chandise. Wear Me Apparel Corp. v. United States, 1 CIT —, Slip Op. 80-13 (Dec. 15, 1980). However, the Con- 
gress, in amending 19 USC 1514(a) to render demands for redelivery protestable, indicated that the amendment 
“expanded” the jurisdiction of the Court of International Trade. See, e.g., H.R. REP. NO. 1235, 96th Cong., 2d 
Sess. 68 (1980). Moreover, Customs Headquarters agreed to render a ruling under 19 CFR 177.11 in this case, 
even though such a ruling would be precluded as to “questions [that] can subsequently be raised by the importer 
* * * in the form of a protest.” 19 CFR 177.11 (bX5). 

*Similarly, government counsel indicated during oral argument that Uniroyal could obtain judicial review of 
the Customs Service's disposition of the “ultimate purchaser” question by ‘“‘protesting the demand for redelivery, 
or * * * [by] protesting the refusal of the Customs Service [upon redelivery] to allow delivery of the merchandise 
* * * or * * * [by protesting] the assessment of marking duties * * * if they were assessed, or * * * [by protest- 
ing] the assessment of liquidated damages,” when and if they were assessed. Thus, there is apparently no contro- 
versy between the parties on this aspect of the case. 
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ther assessments. According to Uniroyal, this route to declaratory 
judgment is preferable to the alternative of appealing the denial of 
a protest, since the latter process would “not enable a prompt reso- 
lution of the controversy * * * [and would] force Uniroyal either to 
proceed at its peril with regard to future entries or to succumb to 
the Government’s interpretation and thus be denied * * * the op- 
portunity of judicial review.” 


LEGISLATIVE HISTORY OF THE “RESIDUAL JURISDICTION” PROVISION 
oF 28 USC 1581 


[2] Nevertheless, the legislative history of the Customs Courts 
Act of 1980 demonstrates that Congress did not intend the Court of 
International Trade to have jurisdiction over appeals concerning 
completed transactions when the appellant had failed to utilize an 
avenue for effective protest before the Customs Service. Both the 
immediate predecessors in the House and Senate to the bill that 
became the Customs Courts Act of 1980 contained a section delimit- 
ing the scope of a broad “catch-all” jurisdictional provision some- 
what like § 1581(i). In effect, these restrictive sections granted the 
Court of International Trade jurisdiction to review a ruling issued 
without the prior filing and denial of a protest only when the party 
seeking review could show “irreparable harm” (or, in the Senate 
version, “commercial impracticability’”) in having to wait and file a 
protest against later Customs actions based on the ruling.’° 

During hearings on the predecessor bills, representatives of the 
Association of the Customs Bar testified in favor of providing for 
judicial review of “final’’ administrative rulings that effectively 
precluded importation.'! However, there was also substantial testi- 
mony by enforcement officials against allowing appeal from a 
ruling prior to an actual importation, the denial of a protest re- 
garding that importation, and the payment of assessed duties as a 
prerequisite to filing a civil action. '” 

The bill finally enacted into law did not contain the restrictive 
provision qualifying the “residual” jurisdiction of the Court of In- 
ternational Trade under § 1581(i). Instead, a new section was in- 


10S. 1654, 96th Cong., Ist Sess. § 1581(iX2) (1979); H.R. 6394, 96th Cong., 2d Sess. § 1581(jX2) (1980). 

"For example, advice [from Customs Headquarters] on marking could be such as to effectively foreclose im- 
portation without an opportunity therefore, to test the validity of the “advice.” The court should be available to 
a business man who wishes to contest the Customs Service’s advice as to a marking requirement which would 
effectively foreclose importation and is arguably contrary to statutory or regulatory requirements. 

Customs Courts Act _—— Hearings on S.1654 Before the Subcomm. On Improvements in Judicial Ma- 


oor of the Senate Comm. on the Judiciary, 96th Cong., 1st Sess. 48 (1979) (statement of Andrew P. 
ance). 


12 We strongly believe that this current method of obtaining review [via the filing of a protest] ought to be 
maintained. The keystone under existing law is the existence of an actual importation. It is essential for the 
stability of the ruling process that the treatment of an actual importation be at issue, otherwise the court will 
be overburdened with hypothetical cases. Judicialization of the Customs informal ruling process will discourage 
it from providing useful guidance to the public. We also do not believe the Congress would want the new Court 
of International Trade to replace the administrative agency now assigned the ruling responsibility. In addition, 
very few importers would import merchandise, protest and pay the duties in order to challenge Customs Service 
treatment of certain merchandise if they could obtain judicial review without an actual importation and without 
the payment of duties. 


Customs Courts Act of 1980: Hearings on H.R. 6394 Before the Subcomm. on Monopolies and Commercial 
w of the House Comm. on the Judiciary, 96th Cong., 2d Sess. 40 (1980) (statement of Richard J. Davis, 


La 
Asst. Treasury Secretary (Enforcement & rations)). 
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serted affirmatively ceding to the Court of International Trade ex- 
clusive jurisdiction “to review, prior to the importation of the goods 
involved, a ruling issued by the Secretary of the Treasury * * *, 
but only if the [appealing] party * * * demonstrates to the court 
that he would be irriparably harmed unless given an opportunity 
to obtain judicial review prior to such important.” 19 USC 1581(h) 
(1980). Thus, Congress, while providing in § 1581(h) for judicial 
review without the denial of a prior protest as to prospective im- 
portations, ultimately deleted from the bill the language of its 
predecessors which could be read as permitting such review when 
the transaction in question had already taken place. '* 


CONCLUSION 


In light of the foregoing, we conclude that Uniroyal’s effort to 
obtain judicial review of the “internal advice” ruling regarding 
marking must fail.'* [3] The jurisdiction of the Court of Interna- 
tional Trade under § 1581(i) is expressly “in addition to the jurisdic- 
tion conferred * * * by subsections (a)-(h),” and the legislative his- 
tory of § 1581 further evidences Congress’ intention that subsection 
(i) not be used generally to bypass administrative review by mean- 
ingful protest.1> Accordingly, Uniroyal’s concern over anticipated 
assessments arising from the six completed entries must be ad- 
dressed by means of timely protests filed when and if such assess- 
ments are made, as Congress intended.’* In addition, to the extent 


that Uniroyal’s prayer for relief is directed to future importations 
of uppers and soles, Uniroyal has not demonstrated the “irrepara- 
ble harm” Congress has required before the trial court can exercise 
jurisdiction over an appeal of a ruling prior to the importation of 
goods and the filing and denial of a protest. '” 

The judgment of the United States Court of International Trade 
is, therefore, reversed. The case is hereby remanded for the vacat- 


*SNotably, Congress did not follow the suggestion by representatives of the American Importers Association 
that the Court of International Trade be given jurisdiction to review directly rulings relating “to potential as 
well as actual import transactions” when some standard of injury through delay was satisfied. Customs Courts 
Act of 1979: Hearings on S. 1654 Before the Subcomm. on Improvements in Judicial Machinery of the Senate 
Comm. on the Judiciary, 96th Cong., Ist Sess. 79 (1979) (statement by John B. Pellegrini & Barry Nemmers). 

“The only error averred by Uniroyal in its complaint before the Court of International Trade was that “Cus- 
toms Headquarters erred in holding [in its ruling] that the uppers and soles are required to be marked with the 
country of origin.” In its brief to this court, Uniroyal stated that it “sought declaratory relief * * * with regard 
to a Customs Headquarters ruling * * * which would apply not only to the entries * * * covered by the * * * 
Notices of Redelivery but also to all further entries of such merchandise by whomsoever imported.” During oral 
argument, Uniroyal’s counsel stated that “what there is [before this court] is a ruling * * * which we have 
sought to have reviewed * * * in a declaratory judgment action.” Accordingly, Uniroyal is understood to be 
seeking relief from both the past and prospective impact of the Customs Service ruling and, therefore, to be 
challenging the ruling per se. 

'S As the concurring opinion indicates, this construction of § 1581(i) is consistent with pre-1980 percedent from 
the district courts. 

‘STf the notices of redelivery in this case were protestable during the relevant time period, it still follows from 
our rationale that Uniroyal would have had to avail itself of the opportunity for protest and denial of protest 
before the jurisdiction of the trial court could be invoked. In this regard, we decline to follow Uniroyal’s sugges- 
tion that its request for internal advice itself be deemed a protest to the Customs Service’s decision to issue the 
Notices of Redelivery. 


17 We express no opinion on whether a ruling under 19 CFR 177.11 could ever constitute a “ruling” within the 
meaning of 28 USC 1581(h). 
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ing of the trial court’s Memorandum and Order of December 4, 
1981, and the dismissal of Uniroyal’s action. 


REVERSED AND REMANDED 


Nigs, Judge, concurring. 


I concur in the majority view that the Court of International 
Trade does not have jurisdiction under 19 USC 1581(i) over the sub- 
ject complaint. However, in my view, the statement of the case in 
the majority opinion omits a number of significant points which re- 
quire a different analysis of the issues. 

Most significantly, the majority perceives the question raised by 
the appeal as whether the Court of International Trade has juris- 
diction under § 1581(i) to review an internal advice “ruling” (i.e., 
memorandum). This issue was not addressed by the court below nor 
is it a ground which appellee asserts in this appeal.' Appellee’s po- 
sition is that § 1581(i) may be utilized instead of § 1581(a) to obtain 
a declaratory judgment that certain imported merchandise, identi- 
fied by entry numbers in its complaint, is excepted from the mark- 
ing requirements of 19 USC 1304. As with any other decision, the 
judicial determination would also apply to future importations of 
the same type of merchandise. Thus, the thrust of the complaint, 
even though it mentions that appellant anticipates additional ship- 
ments, is no different from a complaint following the denial of a 
protest. Alternatively, appellee urges that the internal advice re- 
quest be deemed a protest. 


BACKGROUND 


Uniroyal, Inc., (Uniroyal), an importer of leather uppers and 
rubber soles for shoes, received “Notices of Redelivery” ? concern- 
ing two entries of merchandise which had been entered at New 
York on January 21 and 23, 1980. The Customs Services ordered 
that the imported merchandise (identified as “footwear’) be 
marked with the country of origin, “Indonesia.”” On March 4, 1980, 
Uniroyal’s attorneys submitted a formal statement to the Regional 
Commission of Customs, New York, controverting the marking re- 
quirement with respect to the leather uppers of the first two no- 
tices, Entry Nos. 615934 and 615975, and requested that the official 


1 Legislative history indicates, in any event, that no direct review of “internal advice” was intended under 
§ 1581. H.R. Rep. No. 96-1235, 96th Cong., 2d Sess. 46, reprinted in [1980] U.S. Code Cong. & Ad. News 3729, 
3758, states in this regard: 

The time-honored rule is that the court does not possess jurisdiction to review a ruling or a refusal to 
issue or change a ruling by the Secretary of the Treasury unless it relates to a subject matter presently 
within the jurisdiction of the United States Customs Court, for example, an action brought pursuant to sec- 
tion 515 of the Tariff Act of 1930. The Committee intends a very narrow and limited exception to this rule. 
The word “ruling” is defined to apply to a determination by the Secretary of the Treasury as to the manner 
in which it will treat the contemplated transaction. Jn determining the scope of the definition of a “ruling,” 
the Committee does not intend to include “internal advice” or a request for “further review,” both of whic 
relate to completed import transactions. [Emphasis added.] 

19 CFR 134.51(a) provides: 

(a) Notice to mark or redeliver. When articles or containers are found upon examination not to be legally 
marked, the district director shall notify the importer on Customs Form 4647 to arrange with the district 
director’s office to properly mark the article or containers, or to return all released articles to Customs cus- 
tody for marking, exportation, or destruction. 
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seek internal advice in accordance with 19 CFR 177.11 ° if Unir- 
oyal’s position were not accepted. 

Pursuant to Uniroyal’s request, the Regional Commissioner did 
seek internal advice and Customs Headquarters issued a memoran- 
dum in response on July 2, 1981, holding: 


Customs requires that the imported lasted leather uppers 
and soles be marked individually with the country of origin ac- 
cording to the provisions of 19 U.S.C. 1304. [Emphasis 
added. | [‘] 

In the interim Uniroyal had received four additional Notices of 
Redelivery on April 10 and April 18, 1980, with respect to importa- 
tion of uppers only, and on February 20, 1980 and March 5, 1980, 
with respect to uppers and soles. Uniroyal did not redeliver or 
mark any of the merchandise covered by these entries nor file any 
protests within the statutory period.*® 

On August 28, 1981, Uniroyal brought this declaratory judgment 
action in the Court of International Trade, asking the court to 
“hold that the imported uppers and soles do not have to be marked 
with the country of origin and order the appropriate Customs offi- 
cials to cancel all ‘Notices of Redelivery’ covering the imported 
uppers and soles.’’ Subsequently, Uniroyal sought a preliminary in- 
junction (which was denied) against issuance of any additional No- 
tices by Customs with respect to other entries of such goods which 
had been made by Uniroyal (apparently there were 31 other en- 
tries) and against the assessment of any marking duties or liquidat- 
ed damages. 


THE DECISION OF THE CouRT BELOW 


The court below held that a Notice to Redeliver merchandise 
was, in effect, a decision to exclude merchandise from entry or de- 
livery, and, therefore, was protestable under 19 USC 1514(a)(4), 
citing Wear Me Apparel Corp. v. United States, 1 CIT —, Slip Op. 
80-13 (December 15, 1980). The court, nevertheless, concluded that 
no legitimate interest of the United States would be served by re- 
quiring Uniroyal to file a protest in this case since the decision in 
the request for internal advice would be controlling authority gov- 
erning its disposition. The court concluded that litigants must gen- 
erally obtain a denied protest before seeking judicial review and 
cannot avoid the requirements by filing a request for internal 
advice. However, noting that the Headquarters office may, under 


319 CFR 177.11(bX2) states: 

(2) When no ruling has been issued. Internal advice will be sought by a Customs Service field office with 
respect to a current transaction for which no ruling was requested or issued under the provisions of this 
part whenever a difference of opinion exists as to the interpretation or proper application of the Customs 
and related laws to the transaction, and the field office is requested to seek such advice by an importer or 
other person who would have been entitled, under § 177.1(c), to request a ruling with respect to the transac- 
tion, while prospective. 

‘Apparently the Regional Director sought advice of a broader scope than Uniroyal had requested, i.e., with 
respect to soles as well. 

5Under 19 USC 1514(cX2), a protest would have been required within 90 days of the date of the decision as to 
which protest is made. 

* At the time the Notices were made, 19 USC 1514(aX4) provided, with exceptions not pertinent here: 
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its regulations, refuse to consider a question raised in a request for 
internal advice,’? the court stated: 


Thus, where Customs declines to provide internal advice, a 
litigant will normally be required to obtain a denied protest. 
Here, however, where Customs elected to furnish dispositive 
advice and did not rely upon its own regulation permitting it 
to withhold such advice in favor of having a protest filed, the 
court sees no reason why a denied protest should now be re- 
quired of plaintiff. 


OPINION 


The analysis of the court indicates it is treating the denial of a 
protest as a somewhat discretionary matter comparable to the re- 
quirement of exhaustion of administrative remedies. Contrary to 
the court’s view, there could be no question of now requiring Uni- 
royal to protest the Notices, inasmuch as the time has long expired 
for such action. It is apparent that the court failed to take into ac- 
count the additional provisions of 19 USC 1514 (n.6, supra) which 
make any protestable decision final and conclusive unless a protest 
is filed. By holding that the Notices were protestable, the court had 
no alternative but to dismiss the complaint on the ground that any 
decision with respect to the specific entries which are the subject of 
this appeal had become final. The court’s rationale that a protest 
now would be “purposeless” overlooks the inexorable operation of 
15 USC 1514 with respect to both time limitations and finality in 
the absence of a protest. The act of the Customs Headquarters 
Office in taking up a request for internal advice could not delay or 
upset the statutorily imposed finality of the Notices, assuming the 
Notices were protestable. 

Thus, the key issue, and one of the principal issues discussed by 
the parties in their briefs on appeal, is whether Notices were pro- 
testable prior to November 1, 1980, when, by amendment to 
§ 1514(c), “demand for redelivery’” was inserted among the list of 
“decisions” subject to protest procedure. On this issue, I am per- 
suaded by appellee’s argument, based on the legislative history ° 
and the absence of any judicial precedent prior to the amendment, 
that such Notices of Redelivery were not protestable at the time 
the Notices were received by appellee. Accordingly, appellee’s 
claims have not been wholly extinguished as argued by the Govern- 


[D]ecisions of the appropriate customs officer, including the legality of all orders and findings entering 
into the same, as to—— 


(4) The exclusion of merchandise from entry or delivery under any provision of the customs Law 
* * * * * . * 


shall be final and conclusive upon all persons (including the United States and any officer thereof) 
unless a protest is filed in accordance with this section, or unless a civil action contesting the denial of 
a protest, in whole or in part, is commenced in the United States Customs Court in accordance with 
— 2632 of Title 28 of the United States Code within the time prescribed by section 2631 of that 
title. 

719 CFR 177.11(bX5). 

SH.R. Rep. No. 96-1235, 96th Cong., 2d Sess. 44, reprinted in [1980] U.S. Code Cong. & Ad. News 3729, 3755; S. 

Rep. No. 96-466, 96th Cong., 1st Sess. (1979). 
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ment. Rather, as the majority opinion indicates, if demands for 
duties and/or damages are made, Uniroyal may then protest under 
19 USC 1514 wherein all issues, including the correctness of the 
marking requirement as applied to each of the subject importa- 
tions, may be raised. 

Appellee’s argument that as a matter of convenience and effi- 
ciency it should be allowed to proceed under 19 USC 1581(i) at this 
time is not equally persuasive. Section 1581(i) provides jurisdiction 
“in addition to the jurisdiction conferred * * * by § 1581(a)-(h)” 
(emphasis added) and may not be construed as an all embracing al- 
ternative remedy to those sections. In my view the broad subject 
matter jurisdiction of the court under § 1581(i) may be invoked only 
when no other remedy is available or the remedies provided under 
other provisions of 19 USC 1581 are manifestly inadequate.® Here, 
§ 1581(a) will be available with respect to past transactions if the 
Government demands further duties and/or damages, and § 1581(h) 
may be utilized with respect to prospective transactions. Unless in- 
adequate as a matter of due process, a challenge not made here, 
appellee must utilize the exclusive remedies provided by Congress. 

Even if the demands were protestable, as held by the court 
below, Uniroyal’s belief that it had no remedy under § 1581(a) 
would not make that remedy inadequate. Uniroyal simply made no 
attempt to utilize it. With respect to Uniroyal’s argument that its 
request for internal advice should be deemed a protest “to the deci- 
sion of Customs officials to issue Notices of Redelivery,” the recita- 
tion of facts concerning the various dates of entries, the goods in- 
volved, the date of the request, and the scope of Headquarter’s re- 
sponse, indicate to me that such a hold would be totally disruptive 
of orderly administrative procedures. While this court has taken a 
generally liberal view in construing the requirements of 19 USC 
1514 as to the form and content of protests in cases where it is ap- 
parent that a party has inartfully attempted to protest a decision, 
in this case it is clear that appellee was not attempting to follow 
protest procedure. Accordingly, I also find no basis for alternative 
jurisdiction of this complaint under § 1581(a). 


®The precedent with respect to the exercise of jurisdiction by district courts, whose subject matter jurisdiction 
was transferred to the Court of International Trade by § 1581(i), generally reflects this standard. Flintkote Co. v. 
Blumenthal, 596 F.2d 51, 58 (CA 2 1979); Jerlian Watch Co. v. U.S. Dept. of Commerce, 597 F.2d 687 (CA 9 1979); 
Sneaker Circus, Inc. v. Carter, 566 F.2d 396, 399 (CA 2 1977); Timken Co. v. Simon, 176 App. D.C. 219, 224, 539 
F.2d 221, 226 n.7 (1976). See also United States Cane Sugar Refiners’ Assn v. Black, No. 82-28, Slip Op. at 5, n.5 
(CCPA July 14, 1982). That the controversy may not be ripe for review under § 1581(a) does not make the 
remedy inadequate. Cf., J.C. Penney Co. v. U.S. Treasury Dept., 439 F.2d 63, 68 (CA 2), cert. denied, 404 U.S. 869 
(1971). 
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DECISION 


STATUTORY CONSTRUCTION—TSUS Items 708.71, 708.72 AND 
708.73—GENERAL INTERPRETATIVE RULE 10(h). 


Where the antecedent to TSUS items 708.71, 708.72 and 708.73 
(paragraph 228(b) of the Tariff Act of 1930) provided for unfinished 
microscopes, and there is no indication in the schedule, paragraph 
or subparagraph headnotes to TSUS items 708.71, 708.72 and 
708.73, that they are not to provide for unfinished microscopes, 
General Interpretative Rule 10(h) is applicable to these items. 


CLASSIFICATION— UNFINISHED COMPOUND OPTICAL MICROSCOPES 

The merchandise is classified as unfinished compound optical mi- 
croscopes under TSUS items 708.71, 708.72, and 708.73 and General 
Interpretative Rule 10(h), rather than as “frames and mountings, 
and parts thereof’ under TSUS item 708.80 on the basis of whether 
it is substantially complete, and not whether it lacks parts essen- 
tial to the functioning of completely assembled microscopes. 


Ip.—SUBSTANTIALLY COMPLETE MERCHANDISE 


Where greater time and effort is required to place the imported 
merchandise in the condition in which it was imported, than ‘s nec- 
essary to complete the article and place it in the flow of commerce, 
and those who manufacture the imported merchandise regard it to 
be more like a completed article than parts of the article, the mer- 
chandise is substantially complete, even though parts added after 
importation are essential to the functioning of the completed arti- 
cle. 


[Judgment for defendant.] 

(Dated August 23, 1982) 

George R. Tuttle, P.C., (Stephan S. Spraitzar at the trial and on the brief), for 

laintiff. 

: J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Jerry P. 
Wiskin, at the trial and on the brief), for the defendant. 

Watson, Judge: This action, tried before Judge Scovel Richard- 
son, challenges the denial of a protest against the classification of 
certain merchandise as “unfinished compound optical microscopes” 
under TSUS items 708.71, 708.72 and 708.73 (TSUS items 708.71- 
73). The merchandise can be roughly described as having the ap- 
pearance of microscopes without lenses. In classifying the merchan- 
dise, defendant utilized General Interpretative Rule 10(h) of the 
General Headnotes to the Tariff Schedules, which provides that 
unless the context requires otherwise, a tariff description for an ar- 
ticle covers such article, whether assembled or not assembled, and 


'The language of TSUS items 708.71-73 is as follows: 

Compound optical microscopes, electron, proton, and similar microscopes and diffraction apparatus; all 
the foregoing whether or not provided with means for photographing or projecting the image; frames and 
mountings for the foregoing articles, and parts of such frames and mounting; 

Compound optical microscopes: 
Not provided with means for photographing or projecting the image: 
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whether finished or not finished. Plaintiff contends that the im- 
ported merchandise is properly classified under TSUS item 708.80 
providing for “frames and mountings, and parts” of compound opti- 
cal microscopes.” 

In support of this proposition, plaintiff relies on the case of Olym- 
pus Corporation of America v. United States, 72 Cust. Ct. 177, C.D. 
4538 (1974), which held that rule 10(h) was inapplicable to similar 
microscope components and that they were properly classified 
under TSUS item 708.80. Alternatively, plaintiff contends that 
even if TSUS items 708.71-73 do provide for unfinished micro- 
scopes, the imported microscope components are not unfinished 
under the criteria for determining whether merchandise is unfin- 
ished as set forth in Daisy Heddon, Div. Victor Comptometer Corp. 
v. United States, 66 CCPA 97, C.A.D. 1228, 600 F. 2d 799 (1979). 

Insofar as plaintiff's argument presumes that TSUS items 
708.71-73 do not provide for unfinished microscopes, it is unsup- 
ported by the legislative history of these provisions and case law. 

Paragraph 228(b) * of the Tariff Act of 1930, the predecessor to 
TSUS items 708.71-73, explicitly provided for unfinished micro- 
scopes. Although TSUS items 708.71-73 of the Tariff Classification 
Study, Proposed Revised TSUS, p. 544 (1960) enlarged and more 
comprehensively defined the types of optical instruments which 
could be classified as microscopes, the tariff treatment of what was 
classified as microscopes remained the same. Duty continued to be 
assessed at the rate of 45 percent ad valorem, and TSUS items 
708.71-73 continued to provide for unfinished compound optical mi- 
croscopes. 

The latter conclusion follows naturally from the legislative 
scheme intended by Congress when it adopted the General Inter- 
pertative Rules and in particular rule 10(h), as part of the General 
Headnotes to the Tariff Schedules. Rule 10(h) has general applica- 
bility to the Tariff Schedules. It assures that tariff provisions of the 
Tariff Act of 1930 providing for unfinished articles, and those that 
do not, which were in some form incorporated in the Tariff Sched- 
ules would be construed to encompass the unfinished article, unless 
the context required otherwise. J. Gerber & Co. v. United States, 62 
Cust. Ct. 368, 370, C.D. 3773, 298 F. Supp. 516, 518 (1971), aff’d., 58 
CCPA 110, C.A.D. 1013, 436 F. 2d 1390 (1971). When the historical 
antecedent of a tariff provision encompasses the unfinished article, 


708.71 Valued not over $25 each... 22% ad val. 
708.72 Valued over $25 but not over $50 each... 25% ad val. 
708.73 Valued over $50 each 31% ad val. 
2TSUS item 708.80 provides for: 
Frames and mountings, and parts thereof: 
708.80. For compound optical microscopes. 21% ad val. 
3 Paragraph 228(b) of the Tariff Act of 1930 reads: 
imuth mirrors, parabolic or mangin mirrors for searchlight reflectors, mirrors for optical, dental, or 
surgical purposes, photographic or projection lenses, sextants, octants, opera or field glasses (not prism bin- 
oculars), ee microscopes, all optical instruments, frames and mountings thereof, and parts of any of 
the oh all the foregoing finished or unfinished, not specially provided for, * * * 45% ad val. [Empha- 
sis a ; 





36 DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


and there is no manifestation of intent in the schedule, paragraph 
or subparagraph headnotes to the current tariff provision, not to 
provide for the unfinished article, it is logical to conclude that rule 
10(h) does apply to the provision. 

Furthermore, Olympus Corporation of America v. United States, 
does not stand for the general proposition that rule 10(h) does not 
apply to TSUS item 708.71-73. In that case the Court was faced 
with an importation of microscope parts identical to those in issue 
here, except that the importation did not include specimen stages. 
Under the then prevailing rule of decision, the Court reasoned that 
“an imported article, lacking the vital components that character- 
ize or comprise a compound optical miscoscope, is not classifiable 
as a compound optical microscope unfinished, in competition with a 
tariff provision classifying the individual entities of which the as- 
sembled article is comprised.” Olympus at 178, n. 5 [emphasis 
added]. This rule of decision is no longer valid in light of the Court 
of Customs and Patent Appeals decision in Daisy Heddon. 

There it was argued that the rule stated in Authentic Furniture 
Products, Inc. v. United States, 68 Cust. Ct. 204, C.D. 4362, 343 F. 
Supp. 1372 (1972) aff'd. 61 CCPA 5, C.A.D. 1109, 486 F. 2d 1962 
(1973) that the “* * * absence of a substantial or essential part pre- 
cludes classification as the unfinished article itself,’ required re- 
versal of the lower court decision. The lower court’s decision was 
affirmed. The “essential part” rule was explicitly overruled, and 
the proper basis for determining whether merchandise is to be clas- 
sified under competing Tariff Schedule provisions as an unfinished 
article or as parts of the article was made clear. 


If, as appellant argues, the omission of a part essential to the 
use of the eo nomine designated article would prevent classifi- 
cation as the article in an unfinished condition, there would 
be, in practical effect, no such thing as an unfinished article, 
since the omission of virtually any part from an otherwise 
complete article would prevent its use in the manner intended. 
See Authentic Furniture Products, 61 CCPA at 8, 486 F. 2d at 
1064-65 (Miller, J., dissenting). Such is clearly not the intent of 
Congress, as evidenced by the very existence of General Inter- 
pretative Rule 10(h). 

Further, the result in Authentic Furniture Products does not 
merely depend on the “essential” nature, be it functional or 
commercial, of the omitted side rails. It is abundantly clear 
from the opinion of the Customs Court, which was approved by 
this court, that the basis of the decision in that case was that 
“it is the determination of the court that the importations do 
not constitute a substantially complete article.” 68 Cust. Ct. at 
215, 343 F. Supp. at 1880. Such a determination does not 
depend merely on the presence or absence of an “essential” 
part. Daisy Heddon at 102, [emphasis added]. 

Since rule 10(h) is applicable to TSUS items 708.71-73 and they 
do provide for unfinished microscopes, it is incumbent upon the 
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Court to determine whether the imported components are substan- 
tially complete. 

That determination is properly made by considering the circum- 
stances surrounding each particular importation to determine the 
significance of what has been omitted, and the efforts necessary to 
place the completed article into the flow of commerce. Daisy 
Heddon suggests five factors that may be relevant to such a deter- 
mination. They are: (1) a numerical comparison of the omitted 
parts and the included parts, (2) a comparison of the time and 
effort necessary to complete the article, and the time necessary to 
put the imported parts in the condition in which they were import- 
ed, (8) a comparison of the cost of the omitted parts to that of the 
completed article, (4) the significance of the omitted parts to the 
overall functioning of the article, and (5) whether the trade recog- 
nizes the imported merchandise as an unfinished article, or as part 
of the article. 

Using these criteria, the Court finds the imported components to 
be substantially complete versions of the four microscope models at 
issue. 

Defendant concedes that the components of two of the six import- 
ed model microscopes ‘ should be classified under TSUS item 708.80 
of the Tariff Schedules. The imported components common to the 
four models that remain in issue, are a base providing support and 
a source of illumination; a specimen stage for mounting the object 
to be examined; the arm of the microscope with coarse and fine 
focus adjustment knobs; the body of the microscope containing the 
eyepiece lense mount(s); and the nosepiece onto which the objective 
lenses are mounted. 

Plaintiff separately imported eyepiece and objective lenses and 
assembled them with these components to form complete micro- 
scopes. After plaintiff assembled the microscopes, they were cala- 
brated and shipped. They were calibrated in two ways. First, they 
were “parfocalled’’ so that the viewed object would remain in focus 
regardless of which objective was used. Second, they were “parcen- 
tered” so that the entire area within the microscope user’s field of 
vision was in focus.°® 

Plaintiff argues that since the imported components cannot be 
transformed into functioning microscopes without a number of ex- 
pensive lenses, this proves that these components are not substan- 
tially complete. The Court does not agree. Where all parts are im- 
ported in different shipments and then assembled into complete ar- 
ticles without need for further manufacturing, emphasis should be 


‘The components of six different model microscopes were included in the importation. They are: (1) M8802B, 
(2) HBA, (3) 2241 (With mirror fork), (4) 2241B, (5) 458B (04, CIVT), and (6) CR-CB-06-P5-5CB-OD-C4VR. The 
components of the first two models, are what defendant concedes are properly classified under TSUS item 
708.80. 

5These calibrations are only the ones made at plaintiff's plant before the microscopes were shipped out. R. 
101-102. Another witness, who sold plaintiff's microscopes made additional calibrations, but these are not dis- 
cussed because of the witness’s acknowledgment that he was far more particular about the condition in which 
he sold microscopes. 
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placed on a comparison of efforts necessary to place the micro- 
scopes in their final condition, as opposed to those needed to place 
the imported components in the condition in which they were im- 
ported. 

Plaintiff's plant superintendent testified that both sets of parts 
were assembled, calibrated and packed for shipping in ten minutes 
to an hour. Another witness who sold plaintiffs microscopes, spent 
up to two hours calibrating them. Even if the higher figure pro- 
vided the basis of comparison, it is obvious that neither the time 
involved nor the equipment used in calibrating the microscopes, 
compares to the labor and machinery needed to manufacture pre- 
cise and complicated articles such as the ones imported here. 

Moreover, packing lists provided by plaintiff's parent company 
accompanying the imported components, denominated them as “‘in- 
complete microscopes.” When asked about this, plaintiff's plant su- 
perintendent testified that the invoice was erroneous, but only in- 
sofar as it described components of a microscope model other than 
the one listed. It should also be noted that a dealer of plaintiff's 
microscopes stated that if he were to sell the imported components 
of a certain model microscope, as imported, he would sell them as 
that model “less optics,” rather than as parts. 

In the face of such overwhelming evidence that plaintiff and the 
witness who sold plaintiff's microscopes, regarded the imported 
components to be more like microscopes than microsope parts, 
little weight can be attached to the fact that the omitted lenses 
represented a high proportion of the total cost of the microscopes. 
Only the intrinsically high cost of optic glass and processing it, is 
responsible for this. As nothing needed to be done to the lenses 
before they were assembled with the imported components, it is in- 
appropriate for the high price of optic glass to play a substantial 
role in the determination of whether the imported merchandise is 
substantially complete. 

Likewise, the fact that the omitted parts constituted a high pro- 
portion of the total number of parts in the completed microscope, 
does not have much significance in the particular circumstances of 
this case. The lenses could be assembled with the imported compo- 
nents with a minimum of time and difficulty. Also, the number of 
imported parts has been underestimated. For example, the base of 
each microscope is described as one part, even though the models 
with electrical means of illumination, contain a switch, an electri- 
cal cord, a coverplate for the light source, and whatever electrical 
components are needed to make the light work. The same holds 
true for the arm of the microscope which does not list the coarse 
and fine focus adjustment knobs; the specimen stage which does 
not list the slide clamps; and the nosepiece, which does not list the 
revolving plate with threaded objective mounts. 

Consideration of these factors leads the Court to conclude that 
omission of lenses essential to the functioning of the completed mi- 
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croscopes, under the rationale of Daisy Heddon, does not preclude a 
determination that the imported components were substantially 
complete. 

In light of what has been discussed above, plaintiff has not 
proven that the merchandise at issue was classified incorrectly, or 
that it is more properly classified under the claimed tariff provi- 
sion. Therefore, the classification of the imported microscope com- 
ponents as unfinished compound optical microscopes, under TSUS 
items 708.71-73 and rule 10(h) is affirmed. 

Judgment shall enter accordingly. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY, September 8, 1982. 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WILLIAM VON Raas, 
Commissioner of Customs. 


Investigation No. 104-TAA-10 


CERTAIN Datry Propucts FROM THE EUROPEAN COMMUNITY 
AGENCY: United States International Trade Commission. 
ACTION: Institution of a countervailing duty investigation. 


SUMMARY: On May 19, 1975, the Department of the Treasury 
(Treasury) in T.D. 75-113 imposed countervailing duties, under sec- 
tion 303 of the Tariff Act of 1936, 19 U.S.C. 1308, on certain dairy 
products imported from the European Community (EC) and, con- 
currently, issued a waiver of countervailing duties for those dairy 
products in T.D. 75-114, under authority of section 303(d) of the 
Tariff Act of 1930. 

On January 1, 1980, the provisions of the Trade Agreements Act 
of 1979 became effective, and on January 2, 1980, the authority for 
administering the countervailing duty statute was transferred from 
Treasury to the Department of Commerce (Commerce). Section 
104(a) provides that Commerce was to notify the U.S. International 
Trade Commission (Commission) by January 7, 1980, of any waived 
countervailing duty orders in effect on January 1, 1980, which 
apply to merchandise other than quota cheese (which is defined in 
section 701(c)(1) of the Trade Agreements Act of 1979, 19 U.S.C. 
1671) and to furnish the Commission the most current information 
it has with respect to the net subsidy benefiting the merchandise 
subject to the countervailing duty order. 

44 
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On January 4, 1980, the Commission received notification from 
Commerce of the waived countervailing duty order on certain dairy 
products (other than quota cheeses) from the EC. On February 5, 
1980, the Commission received Commerce’s most current informa- 
tion available on EC export restitution payments made to exporters 
of dairy products; Commerce reported payments to EC exporters of 
certain nonquota cheeses and no payments being made on EC ex- 
ports of all other dairy products to the United States. The Commis- 
sion, in investigations Nos. 701-TA-52-60 (Final), determined that 
there was no material injury or threat thereof regarding imports of 
the certain nonquota cheese from the EC. The Commission made 
no determination regarding imports of the other dairy products 
from the EC which are subject to the waived countervailing duty 
order. 

In a June 10, 1982 letter from Commerce, the Commission re- 
ceived the most current information regarding subsidies bestowed 
by the EC on nonfat dry milk and butter. On August 13, 1982, the 
Commission received a letter from Commerce amending its June 
10, 1982 letter, to include the most current information on all the 
products in the waived countervailing duty order except quota 
cheese and the certain nonquota cheese for which the Commission 
had previously determined that there was no material injury or 
threat thereof. On the basis of this information, the U.S. Interna- 
tional Trade Commission, pursuant to section 104(a) of the Trade 
Agreements Act of 1979, is instituting this countervailing duty in- 
vestigation to determine whether an industry in the United States 
is being materially injured, or is being threatened with material 
injury, or the establishment of an industry in the United States is 
being materially retarded by reason of imports from the EC of cer- 
tain dairy products which are subject to the waived countervailing 
duty order. The dairy products included in the investigation are: 

1. Milk and cream, fluid, condensed, evaporated, or dried; butter 
and butter substitutes; and cheese except quota cheeses ' and cer- 
tain nonquota cheeses made from goat’s or sheep’s milk ? (all the 
foregoing provided for in subparts A, B, and C, part 4, schedule 1, 
of the TSUS). 

2. Whey and yoghurt and other fermented milk (provided for in 
TSUS items 118.00-.10, inclusive). 

3. Animal oils, fats, and greases, all the foregoing derived from 
milk (provided for in TSUS item 177.67). 


!1The term “quota cheese” is defined in section 701(cX1) of the Trade Agreements Act of 1979 to mean the 
articles provided for in the following TSUS items: 117.00 (except Stilton produced in the United Kingdom); 
117.05 (except Stilton produced in the United Kingdom); 117.15; 117.20; 117.25; 117.40 (except Goya in original 
loaves); 117.55; 117.60 (except Gammelost and Nokkelost); 117.75 (except goat’s milk cheeses and soft-ripened 
cow’s milk cheeses); 117.81; and 117.85 (except goat’s milk cheeses and soft-ripened cow’s milk cheeses). 

2Fiore Sardo and Pecorino cheeses, made from sheep’s milk, not grated or powdered, of a fat content, by 
weight, not exceeding 40 percent, and a water content, by weight, of the non-fatty matter not exceeding 47 per- 
cent, provided for in TSUS items 117.65, 117.67, or 117.70; and Feta cheese, made from goat’s or sheep's milk, 
not grated or powdered, of a fat content, by weight, not exceeding 40 percent, a water content, by weight, of the 
non-fatty matter exceeding 62 percent but not exceeding 72 percent, and with a fat content, by weight, of the 
dry matter of 39 percent or more, all the foregoing in containers holding brine, provided for in TSUS items 
117.70, 117.75, or 117.88. 
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4. Animal feeds containing milk or milk derivatives (provided for 
in TSUS items 184.70 and 184.80). 


EFFECTIVE DATE: August 27, 1982. 


FOR FURTHER INFORMATION CONTACT: Lowell C. Grant, 
Commodity-Industry Analyst, U.S. International Trade Commis- 
sion, Washington, D.C. 20436 (202-724-0099). 


SUPPLEMENTARY INFORMATION: 

Public hearing.—The Commission will hold a public hearing in 
connection with this investigation on October 21, 1982, in the Com- 
mission’s Hearing Room, U.S. International Trade Commission 
Building, 701 E Street, NW., Washington, D.C. 20436, beginning at 
10 a.m. Requests to appear at the hearing should be filed with the 
Office of the Secretary, U.S. International Trade Commission, 
Washington, D.C. 20436, not later than the close of business (5:15 
p.m.) on October 8, 1982. All persons desiring to appear at the hear- 
ing and make oral presentations should attend a prehearing confer- 
ence to be held at 10 a.m., on October 14, 1982, in room 117 of the 
U.S. International Trade Commission Building. Prehearing state- 
ments must be filed with the Commission on or before October 15, 
1982. 

A staff report containing preliminary findings of fact in this in- 
vestigation will be available to all interested parties on October 5, 
1982. 

Testimony at the public hearing is governed by § 207.23 of the 
Commission’s Rules of Practice and Procedure (19 CFR 207.23). 
This rule requires that testimony be limited to a nonconfidential 
summary and analysis of material contained in prehearing state- 
ments and to new information. All legal arguments, economic anal- 
yses, and factual materials relevant to the public hearing should be 
included in prehearing statements in accordance with rule § 207.22. 
Posthearing briefs should be filed with the Commission no later 
than the close of business, October 28, 1982. 

Service of documents.—Persons wishing to participate in this in- 
vestigation as parties must file an entry of appearance with the 
Secretary to the Commission, as provided for in section 201.11 of 
the Commission’s Rules of Practice and Procedure (19 CFR 201.11), 
not later than twenty-one (21) days after the publication of this 
notice in the Federal Register. Any entry of appearance filed after 
this date will be referred to the Chairman, who shall determine 
whether to accept the late entry for good cause shown by the 
person desiring to file the notice. 

The Secretary will compile a service list from the entries of ap- 
pearance filed in this investigation. Any party submitting a docu- 
ment in connection with the investigation shall, in addition to com- 
plying with section 201.8 of the Commission’s rules (19 CFR 201.8), 
serve a copy of each such document on all other parties to the in- 
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vestigation. Such service shall conform with the requirements set 
forth in section 201.16(b) of the rules (19 CFR 201.16(b)). 

In addition to the foregoing, each document filed with the Com- 
mission in the course of the investigation must include a certificate 
of service setting forth the manner and date of such service. This 
certificate will be deemed proof of service of the document. Docu- 
ments not accompanied by a certificate of service will not be ac- 
cepted by the Secretary. 

Written submissions.—Any person may submit to the Commis- 
sion on or before October 28, 1982, written statements of informa- 
tion pertinent to the subject matter of the investigation. A signed 
original and fourteen true copies of such statements must be sub- 
mitted in accordance with § 201.8 of the Commission’s Rules of 
Practice and Procedure, 19 CFR 201.8 (1980). All written submis- 
sions, except confidential business data, will be available for public 
inspection. 

Any business information which a submitter desires the Commis- 
sion to treat as confidential shall be submitted separately and each 
sheet must be clearly marked at the top “Confidential Business 
Data.” Confidential submissions must conform with the require- 
ments of § 201.6 of the Rules of Practice and Procedure (19 CFR 
201.6). 

For further information concerning the conduct of the investiga- 
tion, hearing procedures, and rules of general application, consult 
the Commission’s Rules of Practice and Procedure, Part 207, sub- 
parts A and C (19 CFR Part 207, 47 F.R. 6182, February 10, 1982) 
and part 201, subparts A through E (19 CFR part 201, 47 F.R. 6182, 
February 10, 1982). 

This notice is published pursuant to § 207.30 of the Commission’s 
Rules of Practice and Procedure (19 CFR 203.20). 

By order of the Commission. 


Issued: September 30, 1982. 


KENNETH R. MAson, 
Secretary. 


In the matter of 
CERTAIN MINIATURE PLUG-IN | Investigation No. 337-TA-114 
BLADE FUSES 


Notice of a Commission Hearing and the Schedule for Filing 
Appearances, Briefs, and Written Submissions 


AGENCY: U‘S. International Trade Commission. 


ACTION: The scheduling of (1) a public hearing before the Commis- 
sion for oral arguments on the presiding officer’s recommendation 
and oral presentations on the issues of relief, the public interest, 
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and the bond, and (2) deadlines for filing appearances, briefs, and 
written submissions. 

Notice is hereby given that the presiding officer in investigation 
No. 337-TA-114, Certain Miniature Plug-In Blade Fuses, has issued 
a recommended determination that there is a violation of section 
337 of the Tariff Act of 1930, 19 U.S.C. § 1337, in the unauthorized 
importation into the United States and in the sale of the fuses that 
are the subject of the investigation. Accordingly, the presiding offi- 
cer’s recommendation and the record have been certified to the 
Commission for review and for a final determination of (1) whether 
there is a violation of section 337, and, if so, (2) whether any relief 
should be granted, (3) the impact that such relief would have upon 
the public interest, and (4) the amount of the bond to be imposed 
during the Presidential review period. Interested persons may 
obtain copies of the nonconfidential version of the presiding offi- 
cer’s recommendation (as well as any other public documents on 
the record of the investigation) by contacting the Office of the Sec- 
retary, Docket Section, U.S. International Trade Commission, 701 E 
Street NW., Room 156, Washington, D.C. 204386, telephone 202-523- 
0176. 


COMMISSION HEARING: On October 138, 1982, the Commission 
will hold a public hearing on the issues enumerated above. It will 
be held in the Commission’s Hearing Room, 701 E Street NW., 
Washington, D.C. 20436, and will commence at 10:00 a.m. The hear- 
ing will be divided into two parts. First, the Commission will hear 
oral arguments on the presiding officer’s recommended determina- 
tion that a violation of section 337 exists. Second, the Commission 
will hear presentations concerning the appropriate form of relief, 
the effect that such relief would have upon the public interest, and 
the amount of the bond, if any, to be imposed during the 60-day 
period for the President to review the Commission’s determination 
and order. Presentations on these matters will be heard on the 
same day in order to facilitate the completion of this investigation 
within time limits established by law and to minimize the burden 
upon the parties. 


ORAL ARGUMENTS: Parties to the investigation and interested 
Government agencies may present oral arguments concerning the 
presiding officer’s recommended determination. That portion of a 
party’s or an agency’s total time allocated to such argument may 
be used in any way the party or agency sees fit, e.g., a portion of 
the time may be reserved for rebuttal or devoted to summation. 
The arguments will be heard in the following order: Complainant, 
Respondents, Government agencies, and the Commission investiga- 
tive attorney. Any rebuttals will be heard in this order: Respond- 
ents, Complainant, Government agencies, and the Commission in- 
vestigative attorney. Persons making oral arguments are reminded 
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that such arguments must be based upon the evidentiary record 
certified to the Commission by the presiding officer. 


ORAL PRESENTATIONS ON RELIEF, THE PUBLIC INTEREST, 
AND THE BOND: Following the oral arguments on the presiding 
officer’s recommendation, the parties to the investigation, Govern- 
ment agencies, public-interest groups, and interested members of 
the public will be permitted to make oral presentations concerning 
relief, the public interest, and the bond. This portion of the hearing 
is quasi-legislative in nature; therefore, the presentations need not 
be confined to the evidentiary record, and they may include the 
testimony of witnesses. The oral presentations will be heard in this 
order: Complainant, Respondents, Government agencies, the Com- 
mission investigative attorney, public-interest groups, and interest- 
ed members of the public. 

If the Commission determines, as a result of the investigation, 
that there is a violation of section 337, it shall direct that the arti- 
cles concerned be excluded from entry into the United States, 
unless, after considering the effect that such exclusion would have 
upon (1) the public health and welfare, (2) competitive conditions in 
the U.S. economy, (3) the production of like or directly competitive 
articles in the United States, and (4) U.S. consumers, it finds that 
such articles should not be excluded. 19 U.S.C. § 1337(d). In lieu of 
issuing an exclusion order, the Commission may issue and serve 
upon any person violating section 337 an order directing that 
person to cease and desist from engaging in the unfair methods or 
acts involved, unless after considering the effect that such an order 
would have upon the same public-interest factors that are consid- 
ered in connection with an exclusion order, it finds that a cease 
and desist order should not be issued. 19 U.S.C. § 1337(f(1). The 
Commission is therefore interested in hearing oral presentations 
(and receiving written submissions—see below) concerning the form 
of relief, if any, which should be ordered and the impact that such 
relief would have upon the public-interest factors enumerated 
above. 

If the Commission determines that there is a violation of section 
337, its determination will be published in the Federal Register. 
Additionally, the Commission’s determination and order shall be 
transmitted to the President, who will then have 60 days in which 
to approve or disapprove such determination. 19 U.S.C. § 1337(g\(1). 
During that period, the articles directed to be excluded and/or sub- 
ject to a cease and desist order shall be entitled to entry under a 
bond determined by the Commission and prescribed by the Secre 
tary of the Treasury until the Commission’s determination becomes 
final. 19 U.S.C. § 1337(g) (3) and (4). The Commission is therefore 
interested in hearing oral presentations (and receiving written sub- 
missions—see below) concerning the amount of the bond, if any, 
which should be prescribed. 
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TIME LIMITS FOR ORAL ARGUMENTS AND ORAL PRESEN- 
TATIONS: The parties and Government agencies will be limited to 
a total of 30 minutes for making oral arguments on violation of sec- 
tion 337 and for making oral presentations on relief, the public in- 
terest, and the bond. (This allotment does not include the time con- 
sumed by questions from the Commission or its staff). Persons who 
will be making oral presentations only will be limited to 10 min- 
utes for such presentations. (This allotment does not include the 
time consumed by questions from the Commission and its staff.) 
The Commission may in its discretion expand the aforementioned 
time limits, upon receipt of a timely request to do so. 


WRITTEN SUBMISSIONS: In order to give greater focus to the 
hearing, the parties to the investigation and interested Govern- 
ment agencies are encouraged to file (1) briefs addressing the viola- 
tion of section 337 (to the extent they have not already briefed that 
issue in their written exceptions to the presiding officer’s recom- 
mended determination), and (2) written submissions concerning 
relief, the public interest, and the bond. Additionally, the complain- 
ant and the Commission investigative attorney are requested to 
submit a proposed exclusion order and/or proposed cease and desist 
orders for the Commission’s consideration. Persons other than the 
parties and Government agencies also may file written submissions 
discussing the issues of relief, the public interest, and the bond. 
Briefs on the question of violation must be filed not later than the 
close of business on Thursday, September 23, 1982. The written 
submissions on the issues of relief, the public interest, and the 
bond must be filed not later than the close of business on Thurs- 
day, September 30, 1982. At the hearing, the parties also may be 
asked to file posthearing briefs. 


NOTICES OF APPEARANCE: Any person desiring to appear at 
the hearing must file a written request with the Office of the Sec- 
retary not later than Thursday, October 7, 1982. 


ADDITIONAL INFORMATION: Persons submitting briefs and/or 
written submissions must file the original document and 14 true 
copies thereof in the Office of the Secretary on or before the dead- 
lines stated above. Any person who wishes to discuss confidential 
information at the hearing, or to submit a document (or a portion 
thereof) containing such information, must request that the infor- 
mation in question be granted confidential treatment, unless such 
treatment has already been granted by the presiding officer. All 
such requests should be directed to the Secretary and must include 
a detailed statement of the reasons why such treatment should be 
granted. Any discussions or documents containing confidential in- 
formation that has been approved by the Commission for confiden- 
tial treatment will be treated accordingly. All nonconfidential writ- 
ten submissions will be available for public inspection at the Secre- 
tary’s Office. 





INTERNATIONAL TRADE COMMISSION NOTICES 51 


The notice instituting this investigation and defining its scope 
was published in the Federal Register on January 13, 1982, 47 FR 
1448. 


FOR FURTHER INFORMATION CONTACT: P. N. Smithey, Esq., 
Office of the General Counsel, U.S. International Trade Commis- 
sion, telephone 202-523-0350. 


By order of the Commission. 


Issued: August 31, 1982. 
KENNETH R. Mason, Secretary. 


Investigation No. 731-TA-103 (Preliminary) 


SHop TowELs or CoTTON FROM THE PEOPLE’S REPUBLIC OF CHINA 
AGENCY: United States International Trade Commission. 


ACTION: Institution of preliminary antidumping investigation and 
scheduling of a conference to be held in connection with the inves- 
tigation. 


EFFECTIVE DATE: August 26, 1982. 


SUMMARY: The USS. International Trade Commission hereby 
gives notice of the institution of investigation No. 731-TA-103 (Pre- 


liminary) under section 733(a) of the Tariff Act of 1930 (19 U.S.C. 
1673b(a)) to determine whether there is a reasonable indication 
that an industry in the United States is materially injured, or is 
threatened with material injury, or the establishment of an indus- 
try in the United States is materially retarded, by reason of im- 
ports from People’s Republic of China shop towels of cotton, 
provided for in item 366.2740 of the Tariff Schedules of the United 
States, which are allegedly being sold in the United States at less 
than fair value (LTFV). 


FOR FURTHER INFORMATION CONTACT: Ms. Marilyn Borsari, 
Office of Industries, U.S. International Trade Commission; tele- 
phone 202/523-5703. 


SUPPLEMENTARY INFORMATION: 

Background.—This investigation is being instituted following re- 
ceipt of a petition filed by counsel for Milliken Industries, Inc. of 
La Grange, Ga. A nonconfidential copy of the petition is available 
for public inspection during official working hours (8:45 a.m. to 5:15 
p.m.) in the Office of the Secretary, U.S. International Trade Com- 
mission, 701 E Street, NW., Washington, D.C. 20436, telephone 
(202-523-0448). The Commission must make its determination in 
this investigation within 45 days after the date of the filing of the 
petition, or by October 8, 1982 (19 CFR § 207.17). This investigation 
will be subject to the provisions of part 207 of the Commission’s 





52 INTERNATIONAL TRADE COMMISSION NOTICES 


Rules of Practice and Procedures (19 CFR § 207, 44 F.R. 76457 and 
47 F.R. 6190), and particularly subpart B thereof. 

Persons wishing to participate in this investigation as parties 
must file an entry of appearance with the Secretary to the Com- 
mission not later than seven (7) days after the publication of this 
notice in the Federal Register (19 CFR § 201.11). Any entry of ap- 
pearance filed after this date will be referred to the Chairman, who 
shall determine whether to accept the late entry for good cause 
shown by the person desiring to file the notice. 

Service of documents.—The Secretary will compile a service list 
from the entries of appearance filed in this investigation. Any 
party submitting a document in connection with the investigation 
shall, in addition to complying with section 201.8 of the Commis- 
sion’s rules (19 CFR § 201.8), serve a copy of each such document on 
all other parties to the investigation. Such service shall conform 
with the requirements set forth in section 201.16(b) of the rules (19 
CFR § 201.16(b)). 

In addition to the foregoing, each document filed with the Com- 
mission in the course of this investigation must include a certifi- 
cate of service setting forth the manner and date of such service. 
This certificate will be deemed proof of service of the document. 
Documents not accompanied by a certificate of service will not be 
accepted by the Secretary. 

Written submissions.—Any person may submit to the Commis- 
sion on or before September 16, 1982, a written statement of infor- 
mation pertinent to the subject matter of this investigation (19 
CFR § 207.15). A signed original and fourteen (14) copies of such 
statements must be submitted (19 CFR § 201.8). 

Any business information which submitter desires the Commis- 
sion to treat as confidential shall be submitted separately, and each 
sheet must be clearly marked at the top “Confidential Business 
Data.” Confidential submissions must conform with the require- 
ments of section 201.6 of the Commission’s Rules of Practice and 
Procedure (19 CFR § 201.6). All written submissions, except for con- 
fidential business data, will be available for public inspection. 

Conference.—The Director of Operations of the Commission has 
scheduled a conference in connection with this investigation for 
9:30 a.m., on September 14, 1982, at the U.S. International Trade 
Commission Building, 701 E Street, NW., Washington, D.C. Parties 
wishing to participate in the conference should contact Mr. Reuben 
Schwartz, Office of Industries, telephone 202/523-0114, not later 
than September 8, 1982, to arrange for their appearance. Parties in 
support of the imposition of antidumping duties and parties in op- 
position to the imposition of such duties will each be collectively 
allocated one hour within which to make an oral presentation at 
the conference. 

For further information concerning the conduct of this investiga- 
tion and rules of general application, consult the Commission’s 





INTERNATIONAL TRADE COMMISSION NOTICES 53 


Rules of Practice and Procedure, part 207, subparts A and B (19 
CFR § 207), and part 201, subparts A through E (19 CFR § 201), 47 
F.R. 6182, February 10, 1982. Further information concerning the 
conduct of the conference will be provided by Mr. Schwartz. 

This notice is published pursuant to section 207.12 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR § 207.12). 

By order of the Commission. 


Issued: August 26, 1982. 
KENNETH R. Mason, 
Secretary. 


Investigation Nos. 701-TA-152 and 153 (Final) 


PRESTRESSED CONCRETE STEEL WIRE STRAND FROM BRAZIL AND 
FRANCE 


AGENCY: United States International Trade Commission. 
ACTION: Institution of final countervailing duty investigations. 


SUMMARY: The US. International Trade Commission hereby 
gives notice of the institution of investigations Nos. 701-TA-152 
(Final) and 153 (Final) to determine, pursuant to section 705(b) of 
the Tariff Act of 1930 (19 U.S.C. § 1671d(b)), whether an industry in 
the United States is materially injured, or is threatened with mate- 
rial injury, or the establishment of an industry in the United 
States is materially retarded, by reason of imports from Brazil and 
France of steel wire strand for prestressing concrete (PC strand), 
provided for in item 642.11 of the Tariff Schedules of the United 
States, upon which bounties or grants are alleged to be paid. 


EFFECTIVE DATE: August 6, 1982, investigation No. 701-TA-153 
(Final), and August 10, 1982, investigation No. 701-TA-152 (Final). 


FOR FURTHER INFORMATION CONTACT: David Coombs, 
Office of Investigations, U.S. International Trade Commission; tele- 
phone 202-523-1376. 


SUPPLEMENTARY INFORMATION: 

Backgound.—On March 4, 1982, a petition was filed with the 
Commission and the U.S. Department of Commerce by counsel for 
American Spring Wire Corp., Armco Inc., Bethlehem Steel Corp., 
Florida Wire & Cable Co., Pan American Ropes Inc., and Shinko 
Wire America Inc., alleging that an industry in the United States 
is materially injured or is threatened with material injury be 
reason of imports of PC strand from Brazil and France, upon which 
bounties or grants are alleged to be paid. On April 14, 1982, the 
Commission determined, pursuant to section 733(a) of the Tariff 
Act of 1930 (the Act), that there was a reasonable indication that 
an industry in the United States was materially injured or threat- 
ened with material injury by reason of allegedly subsidized imports 





54 INTERNATIONAL TRADE COMMISSION NOTICES 


from Brazil and France. On August 6, 1982, Commerce issued a 
preliminary determination that the Government of France pays or 
bestows, directly or indirectly, bounties or grants upon the manu- 
facture, production, and export of PC strand within the meaning of 
section 303 of the Tariff Act of 1930. On August 10, 1982, Com- 
merce issued a preliminary determination that the Government of 
Brazil is providing its manufacturers, producers, and exporters of 
PC strand with benefits that are bounties or grants. Accordingly, 
the Commission is instituting final countervailing duty investiga- 
tions. The investigations will be subject to the provisions of part 
207 of the Commission’s Rules of Practice and Procedure (19 CFR 
§ 207 (1981), as amended by 47 F.R. 6190 (Feb. 10, 1982)), and par- 
ticularly subpart B thereof. 

Written submissions.—Any person may submit to the Commis- 
sion on or before October 26, 1982, a written statement of informa- 
tion pertinent to the subject matter of the investigations. A signed 
original and fourteen copies of such statements must be submitted. 
In the event that confidential treatment of the document is re- 
quested under § 201.6, at least one additional copy shall be filed in 
which the confidential business information shall have been de- 
leted and which shall have been marked “nonconfidential’’ or 
“public inspection”. 

Any business information which a submitter desires the Commis- 
sion to treat as confidential shall be submitted in conformance 
with the requirements of section 201.6 of the Commission’s Ruies of 
Practice and Procedure (19 CFR § 201.6 (1981)). Each sheet of infor- 
mation for which confidential treatment is desired must be clearly 
marked at the top “Confidential Business Data”. All written sub- 
missions, except for confidential business data, will be available for 
public inspection at the Office of the Secretary, U.S. International 
Trade Commission. 

A staff report containing preliminary findings of facts will be 
made available to all interested parties on October 4, 1982. 

Service of documents.—The Secretary will compile a service list 
from the record of the preliminary investigations and the entries of 
appearance filed in these investigations. Any party submitting a 
document in connection with the investigations shall, in addition to 
complying with section 201.8 of the Commission’s rules (19 CFR 
§ 201.8), serve a copy of each such document on all other parties to 
the investigations. Such service shall conform with the require- 
ments set forth in section 201.16(b) of the rules (19 CFR § 201.16(b)). 

In addition to the foregoing, each document filed with the Com- 
mission in the course of the investigations must include a certifi- 
cate of service setting forth the manner and date of such service. 
This certificate will be deemed proof of service of the document. 
Documents not accompanied by a certificate of service will not be 
accepted by the Secretary. 
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Public hearing.—The Commission will hold a public hearing in 
connection with these investigations on October 19, 1982, in the 
Hearing Room of the U.S. International Trade Commission Build- 
ing, beginning at 10:00 a.m. Requests to appear at the hearing 
should be filed in writing with the Secretary to the Commission not 
later than the close of business (5:15 p.m.) on September 28, 1982. 
Persons desiring to appear at the hearing and make oral presenta- 
tions may file a prehearing brief and should attend a prehearing 
conference to be held at 9:30 a.m., on September 30, in Room 117 of 
the U.S. International Trade Commission Building. Prehearing 
briefs must be filed on or before October 14, 1982. 

Testimony at the public hearing is governed by section 207.23 of 
the Commission’s Rules of Practice and Procedure (19 CFR 
§ 207.23). This rule requires that testimony be limited to a noncon- 
fidential summary and analysis of material contained in prehear- 
ing briefs and to new informaiton. All legal arguments, economic 
analyses, and factual materials relevant to the public hearing 
should be included in prehearing briefs in accordance with rule 
207.22 (19 C.F.R. § 207.22). Posthearing briefs will also be accepted 
within a time specified at the hearing. 

For further information concerning the conduct of the investiga- 
tions and rules of general application, consult the Commission’s 
Rules of Practice and Procedure, part 207, subparts A and B (19 
CFR § 207 (1981), as amended by 47 F.R. 6190 (Feb. 10, 1982, and 
part 201, subparts A through E (19 CFR § 201 (1981), as amended 
by 47 F.R. 6188 (Feb. 10, 1982)). 

This notice is published pursuant to section 207.12 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR § 207.12 (1981)). 

By order of the Commission. 


Issued: August 25, 1982. 
KENNETH R. MASon, 
Secretary. 
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